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In 2023, following a series of high-profile ethics scandals, the Su-
preme Court adopted a code of conduct for the first time in its history.
Critics quickly noted that the Code contains no enforcement mecha-
nism of any kind, but that it instead relies on the Justices to police
their own conduct. This Note argues that such self-regulation is both
institutionally unsound and psychologically unrealistic. Drawing
[from empirical studies in cognitive psychology and behavioral science,
this Note demonstrates that the Justices— like all decision-makers —
are vulnerable to subconscious cognitive biases which compromise
their ability to impartially police their own conduct. This biased cog-
nition, combined with institutional incentives to preserve the Court’s
legitimacy and reputation as well as the Justices’ personal incentives
to self-deal, make impartial self-policing implausible.

Accordingly, this Note argues that meaningful ethics reform must
include some mechanism of external enforcement. It endorses a range
of constitutionally viable reforms, such as enhanced civil and criminal
liability for ethics violations. Where direct enforcement may be con-
stitutionally prohibited, this Note recommends instituting evidence-
based debiasing strategies, such as requiring written explanations of
recusal decisions.
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Ultimately, this Note makes a behavioral case for reform; with-
out meaningful external constraints, the Supreme Court’s ethics
[framework rests on the flawed psychological assumption that the Jus-
tices can be impartial arbiters of their own conduct. Legislators and
reformers must not maintain blind faith in judicial integrity; instead,
they must confront the realities of human cognition in the self-policing
context.

Introduction

In the spring and summer of 2023, the Supreme Court found
itself floating amidst a sea of controversy. After reports circu-
lated that Justice Thomas had received numerous undisclosed
gifts from billionaire megadonor Harlan Crow, many began to
question the ethics of the Justices.! After months of backlash and
public pressure, the Court took the unprecedented step of pub-
lishing the Code of Conduct for Justices of the Supreme Court
of the United States (“Code”)—the first ethics code in the
Court’s history.?

However, the Code hardly brought an end to the Court’s
ethics crisis. Opening with a noticeably defensive tone, the Code
purports to outline the rules and principles governing the Jus-
tices’ conduct while asserting that the Justices have always ad-
hered to such ideals.’ The Code claims to merely clarify a

1. JoshuaKaplan, Justin Elliot & Alex Mierjeski, Clarence Thomas and the
Billionaire, PROPUBLICA (Apr. 6, 2023, at 05:00 ET),
https://www.propublica.org/article/clarence-thomas-scotus-undis-
closed-luxury-travel-gifts-crow [https://perma.cc/AA5B-UZLS]; see
also Justice Thomas Quid Pro Quo Renews Calls for Resignation, ALL.
FOR JusT. (Dec. 18, 2023), https://afj.org/article/justice-thomas-
quid-pro-quo-renews-calls-for-resignation [https://perma.cc/VU6N-
PUDU] (calling for Justice Thomas’s resignation).

2. Annie Gersh & Nina Totenberg, The Supreme Court Adopts First-Ever
Code of Ethics, NPR (Nov. 13, 2023, at 16:56 ET),
https://www.npr.org/2023/11/13/1212708142/supreme-court-eth-
ics-code [https://perma.cc/XKF4-N446].

3. See CODE OF CONDUCT FOR JUSTICES OF THE SUPREME COURT OF
THE UNITED STATES (2023) [hereinafter SCOTUS CODE],
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“misunderstanding” that the Justices were unbound by any
rules of ethics.* It also indicates no recognition of wrongdoing
for any of the controversies that gave rise to the document, nor
does the Code even mention any of them.’ However, by far the
most notable feature of the Code is its lack of any kind of en-
forcement mechanism.*

Critics have questioned the effectiveness of an ethics code
that provides no means of enforcing itself.” Many argue that the
lack of an enforcement mechanism renders the Code non-bind-
ing and thus functionally useless.® However, others dismiss the
need for such regulation, arguing that calls for external con-
straints are motivated by pure partisan animus against the con-
servative Justices.’

https://www.supremecourt.gov/about/Code-of-Conduct-for-Jus-
tices November 13 2023.pdf [https://perma.cc/U64E-R6BK]
(“[The Code] largely represents a codification of principles that we
have long regarded as governing our conduct.”).

1d.

5. See generally id. (containing no mention of the various controversies
that arose during 2023).

6. See Michael Waldman, New Supreme Court Ethics Code is Designed to
Fail, BRENNAN CTR. FOR JUST. (Nov. 14, 2023), https://www.bren-
nancenter.org/our-work/analysis-opinion/new-supreme-court-eth-
ics-code-designed-fail [https://perma.cc/H8SG-DS9Y] (noting the
Code’s lack of an enforcement mechanism).

7. See, e.g., id. (criticizing the Code’s lack of an enforcement mechanism
and reliance on self-policing); Jesse Wegman, We Waited 200 Years for
This Supreme Court Ethics Code?, N.Y. TIMES (Nov. 14, 2023),
https://www.nytimes.com/2023/11/14/opinion/supreme-court-eth-
ics-code.html [https://perma.cc/4Y98-8YR9] (providing similar crit-
icisms).

8. See, e.g., Joshua Kaplan et al., The Supreme Court Has Adopted a Con-
duct Code, but Who Will Enforce It?, PROPUBLICA (Nov. 13, 2023, at
16:47 ET), https://www.propublica.org/article/supreme-court-
adopts-ethics-code-scotus-thomas-alito-crow
[https://perma.cc/S49U-YT5M] (discussing Senator Sheldon
Whitehouse’s disapproval of the SCOTUS Code).

9. See, e.g., Michael S. McGinniss, Declaring Independence to Secure Integ-
rity: The Supreme Court Justices’ Code of Conduct, 25 FEDERALIST
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What this debate has lacked, however, is a research-based
analysis of how well the Justices could realistically be expected
to police their own ethics. Lacking in evidentiary support, opin-
ions about the Code and the Court’s ability to enforce it have
remained largely speculative. Such conjectural debate about the
Code is then vulnerable to entrenchment along the battle lines of
political tribalism and debaters’ innate optimism (or pessimism)
concerning the Justices’ capacity to self-regulate. A more objec-
tive analysis is warranted.

This Note will accordingly contribute a behavioral science
perspective to this debate. Empirical studies demonstrate how
the influence of cognitive biases on the Justices’ decision-mak-
ing can compromise their ability to fairly and impartially police
their own ethics. In the face of such vulnerability to bias and the
existence of incentives encouraging exemption from self-regula-
tion, some mechanism of external enforcement is necessary.
Furthermore, in areas where enforcement may be unconstitu-
tional, behavioral science can help inform debiasing strategies to
help Justices remain more impartial in their self-evaluation. This
Note thus seeks to provide a research-based understanding of
the Court’s ethics vulnerabilities and encourages policy makers
to pursue stricter ethics enforcement.

This Note proceeds as follows. Part I explores the state of
Supreme Court ethics following the promulgation of the Code
by highlighting its gaps and failures. Part II examines the institu-
tional and personal incentives that compromise the Justices’
ability to impartially evaluate their own conduct. Part III draws
on behavioral science research to demonstrate how cognitive bi-
ases further undermine the feasibility of self-enforcement. Part
IV examines potential solutions by arguing for constitutionally

Soc’Y REV. 272, 273-74 (2024) (dismissing calls for ethics reform as
mere attacks on the conservative Justices).
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viable reforms and debiasing strategies where direct regulation is
unavailable.

I. The SCOTUS Code

After months of backlash in response to numerous ethics
scandals, the Supreme Court promulgated a code of ethics for
the first time in its history on November 13, 2023." The Code
(rather defensively) declared in its introduction that “[t]he ab-
sence of a Code . . . has led in recent years to the misunderstand-
ing that the Justices of this Court, unlike all other jurists in this
country, regard themselves as unrestricted by any ethics rules.”"!
The Court further asserted that the principles of the Code are
“not new” and the Code “largely represents a codification of
principles that [the Court] ha[d] long regarded as governing [its]
conduct.”*?

10. SCOTUS CODE, supra note 3. The most notorious scandals, which no
doubt were in part responsible for the creation of the Code, included
Justice Thomas receiving undisclosed gifts—likely worth millions of
dollars—from Harlan Crow and fraternizing with other wealthy parti-
san donors, Kaplan et al., supra note 1; Brett Murphy & Alex
Mierjeski, Clarence Thomas’ 38 Vacations: The Other Billionaires Who
Haye Treated the Supreme Court Justice to Luxury Travel, PROPUBLICA
(Aug. 10, 2023, at 17:45 ET), https://www.propublica.org/arti-
cle/clarence-thomas-other-billionaires-sokol-huizenga-novelly-su-
preme-court [https://perma.cc/4MQG-TBKR], Justice Alito receiv-
ing similar luxury gifts, Justin Elliot, Joshua Kaplan & Alex Mierjeski,
Justice Samuel Alito Took Luxury Fishing Vacation with GOP Billionaire
Who Later Had Cases Before the Court, PROPUBLICA (June 20, 2023, at
23:49 ET), https://propublica.org/article/samuel-alito-luxury-fish-
ing-trip-paul-singer-scotus-supreme-court [https://perma.cc/NZ6U-
AHJC], and Justice Sotomayor pressuring colleges and libraries to buy
her books as an implicit price for her speaking events, Brian Slodysko
& Eric Tucker, Supreme Court Justice Sotomayor’s Staff Proffered Col-
leges and Libraries to Buy Her Books, AP NEWS (July 11, 2023, at 04:14
CT), https://apnews.com/article/supreme-court-sotomayor-book-
sales-ethics-colleges-b2cb93493f927f995829762cb8338¢02
[https://perma.cc/7AZ4-YK4R].

11.  SCOTUS CODE, supra note 3 (emphasis added).
12. Id.

181



Texas Law Review Online 104 | 2025

Like previous attempts to regulate the Court’s ethics, the
Code leaves much to be desired. Generally, it purports to imitate
the code of conduct that applies to lower court judges,” observ-
able through the Code’s use of similar restrictions on partisan
influence™ and recusals.”” However, the Code deviates from the
lower courts’ ethics framework in several important ways. For
example, lower court judges are required not to “lend[] the pres-
tige of judicial office to advance the private interests of the
judges or others.”’¢ Meanwhile, the Justices of the Supreme
Court are merely advised not to do so knowsngly, a significant
loophole.” Further, the Code is riddled with uses of “should”
and “should not” rather than “shall” and “shall not,” a crucial
softening of words that can nullify such “rules.”’®

The Code also provides less-than-ideal restrictions on be-
haviors related to the controversies of 2023 that gave rise to its
existence. Regarding improper outside influences on the Jus-
tices, the Code states that “[a] Justice should not allow family,

13.  Id. at 10 (“[t]his Code of Conduct is substantially derived from the
Code of Conduct for U.S. Judges, but adapted to the unique institu-
tional setting of the Supreme Court.”).

14.  Compareid. at1(“A Justice should not be swayed by partisan interests,
public clamor, or fear of criticism.”), with CODE OF CONDUCT FOR
U.S. JUDGES Canon 3(A)(1) (Jup. CoNF. oF THE U.S. 2019),
https://www.uscourts.gov/administration-policies/judiciary-poli-
cies/ethics-policies/code-conduct-united-states-judges
[https://perma.cc/SHJ2-6YQD] (“A judge should be faithful to, and
maintain professional competence in, the law and should not be
swayed by partisan interest, public clamor, or fear of criticism.”).

15.  Compare SCOTUS CODE, supra note 3, at 2 (“A Justice should dis-
qualify himself or herself in a proceeding in which the Justice’s impar-
tiality might reasonably be questioned. . . .”), with CODE OF CONDUCT
FOR U.S. JUDGES supra note 14, at Canon 3(C)(1) (‘A judge shall dis-
qualify himself or herself in a proceeding in which the judge’s impar-
tiality might reasonably be questioned . ...”).

16.  CODE OF CONDUCT FOR U.S. JUDGES, supra note 14, at Canon 2(B).

17.  SCOTUS CODE, supra note 3.

18.  See, e.g., supra note 15. The SCOTUS Code’s use of “should” rather
than “shall” arguably nullifies its recusal standards.
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social, political, financial, or other relationships to influence of-
ficial conduct or judgment.”” Additionally, the Code provides
that the Justices should “neither knowingly lend the prestige of
the judicial office to advance the private interests of the Justice
or others nor knowingly convey or permit others to convey the
impression that they are in a special position to influence the Jus-
tice.”?° The pivotal words here are, of course, “influence” and
“knowingly”; so long as the Justices can claim that they were
not influenced by luxury vacations, yacht trips, hunting expedi-
tions, portrait funds, and private school tuitions, their ac-
ceptance of such gifts apparently falls outside the restriction.”
Moreover, the Justices can claim ignorance—that they did not
knowingly give the impression they were influenced.

But, as inadequate as they are, these provisions are hardly the
greatest failure of the Code. The most troublesome question pre-
sented by the Code is the issue of who gets to interpret and en-
force its loophole-ridden, ambiguous standards. Absent a formal
enforcement mechanism, the power to enforce the Code cur-
rently lies in the hands of the Justices—the very individuals the
Code is attempting to restrain. Was Justice Thomas influenced by
the lavish gifts of Harlan Crow?* It is up to Justice Thomas to
decide, as is the matter of whether anything should be done in
response. The question then remains: How reliably can Justice
Thomas evaluate his own behavior?

19. SCOTUS CODE, supra note 3, at 1.

20. Id. (emphasis added).

21.  See Kaplan et al., supra note 1 (detailing the gifts received by Justice
Thomas); Elliot et al., supra note 10 (detailing the same, but for Justice
Alito).

22.  SeeKaplan et al., supra note 1.
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II. Incentives Working Against Impartial Self-Enforce-
ment

Before turning to the cognitive biases that make impartial
self-regulation implausible, it is necessary to examine the incen-
tives already in existence whenever a Justice must evaluate their
own conduct. A brief analysis of such incentives reveals both in-
stitutional and personal forces that undermine impartial self-po-
licing.

The Justices have strong motives to protect both the Court’s
institutional legitimacy and their own reputations. Admitting to
having committed an ethics violation risks upending both of
those things. The motivation to avoid public embarrassment and
preserve reputation is only magnified in a forum as public as the
Supreme Court. Further, the Justices (presumably) have a natu-
ral desire to view themselves as principled and ethical.* This de-
sire incentivizes a self-policing actor to try and avoid shame ra-
ther than admit error.

Material incentives only deepen the problem. Financial and
personal benefits (like those at issue in the cases of Justices
Thomas and Alito) disincentivize the admission of wrongdoing.
To concede impropriety in such situations would mean forfeiting
tangible, monetary benefits and potentially the relationships that
provide them. Similar dynamics can arise in recusal decisions:
Justices may hesitate to step aside from a case simply to preserve
influence over an outcome they care about. We need not view
this as some particularly egregious sin, either; it is a predictable
desire for a self-interested human being to have. Our legal system
recognizes how such pressures can distort the judgments of

23.  See Yuval Feldman, Using Behavioral Ethics to Curb Corruption, 3 BE-
HAV. SCI. & POL’Y., Oct. 2017 at 87, 91 (“[TThe underlying assump-
tion. .. is that individuals want to view themselves as ethical agents.”).
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decision-makers; hence lawyers and lower court judges alike are
subject to external ethics enforcement for precisely this reason.*

Yet the Supreme Court stands alone in its freedom from
meaningful ethics oversight when personal interests are at issue.
As discussed further in Part IV, impeachment, while theoreti-
cally available, is neither a procedurally realistic nor a propor-
tionate response to most ethics issues. Accordingly, in practice,
the Justices operate without any credible external check, and the
Code certainly did not create one. Instead, the absence of such
enforcement leaves us with nothing but faith. Those who live un-
der the Court’s authority can only hope that the Justices are both
virtuous enough and objective enough to police their own ethics
violations in an impartial manner. But is such faith warranted?
Can we reasonably expect a self-regulating actor to rule against
their own interests in the absence of meaningful ethics con-
straints? Unfortunately, as shown in the next section, behavioral
research gives us little reason to believe in such superhuman im-
partiality. The research is clear: Like all human beings, the Jus-
tices are vulnerable to subconscious biases that skew their deci-
sion-making towards their preferred outcomes.

III. The Justices’ Vulnerability to Cognitive Bias

This Part will explore the relevant behavioral science litera-
ture regarding self-regulated ethics. It will demonstrate that the
Justices, like all actors, are vulnerable to subconscious cognitive
biases that compromise their ability to impartially police their
own ethics. Subpart A will introduce the cognitive bias of moti-
vated cognition and its prevalence among laypersons. Subpart B
will examine the bias’s effect on legally trained actors. Subpart C
will present research studying the bias’s presence among lower
court judges and then extend that research to the Justices.

24.  See, e.g., MODEL RULES OF PROFESSIONAL CONDUCT (A.B.A. 2025);
CoODE OF CONDUCT FOR U.S. JUDGES, supra note 14.
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Subpart D will analyze how motivated cognition interacts with
preexisting incentives to undermine objective self-regulation.

A.  AnIllustration of Motivated Cognition

The cognitive bias posing the greatest threat to impartiality
in self-policed ethics is known as motivated cognition, or moti-
vated reasoning. The theory of motivated cognition explains that
when decision-makers have a preference regarding the outcome
of an evaluative decision, they are more likely to arrive at a con-
clusion that leads to their preferred outcome by engaging in bi-
ased cognitive processes.” In short, the decision-maker is biased
towards reaching the outcome they desire.

For example, consider a case in which a passionate fan of a
football team evaluates a highly uncertain play. Imagine it is un-
clear—even after reviewing slow-motion replay—whether the
team’s receiver was in or out of bounds while catching a pass
that, if caught in bounds, would win the game for the team. In
the face of such uncertainty, the fan’s motivation to see the team
win will tend to skew the evaluation towards the fan’s preferred
outcome—that the catch was made in bounds.

A 1954 study of a Dartmouth-Princeton football game cre-
ated an experiment similar to this hypothetical.?® This study had
students from both schools watch a film of a football game and
asked each student to count the number of rule violations com-
mitted by each team.” The Dartmouth students reported that
each team committed approximately the same number of viola-
tions.”® In contrast, the Princeton students reported twice as
many violations from the Dartmouth team in comparison to the

25.  Avani Mehta Sood, Motivated Cognition in Legal Judgments— An Ana-
lytic Review,9 ANN. REV. L. & Soc. ScI. 307, 309 (2013).

26.  Albert H. Hastorf & Hadley Cantril, They Saw a Game: A Case Study,
49 J. ABNORMAL & SOC. PSYCH. 129, 130 (1954).

27. Id.
28. Id.at132.
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Princeton team.?* These different conclusions illustrate how mo-
tivated cognition biases decision-makers towards their preferred
outcomes, even when those conclusions are drawn from the
same set of facts.

Motivated cognition is far-reaching; it affects judgments
concerning the self| others, and events.** It also operates subcon-
sciously, affecting everything from how actors selectively recall
information® to how they visually process their environment.*
Most importantly, the bias exists under an “illusion of objectiv-
ity,” tricking actors into believing they remain impartial despite
the influence of their subconscious motivations.* This illusion
thus puts motivated cognition in a potent position to compro-
mise the work of legal decision-makers—the bias skews their
evaluations while they nevertheless believe they are operating
with the kind of objectivity that our legal system demands.

A plethora of studies have documented the influence of mo-
tivated cognition when laypeople are asked to make legal deci-
sions. One series of experiments showed that when a harmful act
occurs, people tend to assign responsibility to an actor who
evokes a negative emotional response—even if that response is
legally irrelevant to the incident.** Participants were more likely
to view a speeding driver as the cause of an accident (over other

29. Id.at130.
30.  ZivaKunda, The Case for Motivated Reasoning, 108 PSYCH. BULL. 480,
483 (1990).

31.  Seeid. at 486 (demonstrating that motivated reasoners conduct biased
memory searches for relevant information).

32.  Emily Balcetis & David Dunning, See What You Want to See: Motiva-
tional Influences on Visual Perception, 91 J. PERSONALITY & SOC.
PSYCH. 612, 613-18 (2006).

33.  Sood, supranote 25, at 309 (citing Tom Pyszczynski & Jeff Greenberg,
Toward an Integration of Cognitive and Motivational Perspectives on So-
cial Inference: A Biased Hypothesis-Testing Model, 20 ADVANCES EXPER-
IMENTAL SOC. PSYCH. 297, 302 (1987)).

34. Mark D. Alicke, Culpable Control and the Psychology of Blame, 126
PsycCH. BULL. 556, 567 (2000).
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factors, such as an oil spill) if the driver was speeding home to
hide a vial of cocaine than if he was speeding home to hide a sur-
prise anniversary gift.* Here, the evaluator’s otherwise rational
assessment of culpability was shifted by emotional bias against
the transgressor.

Another study presented participants with a case of a woman
whose dogs mauled a child to death. If the woman was described
as having “bad” character (antisocial tendencies and physically
unhealthy habits) she was assigned more blame and intentional-
ity in the child’s death than if she was described as having
“good” character (sociable tendencies and physically healthy
habits), even though her character should have no logical bearing
on the evaluation.*

B.  Motivated Cognition Among Legally Trained Actors

Further studies have demonstrated that having legal training
does not necessarily insulate an actor from the effects of moti-
vated cognition. One experiment asked law students to deter-
mine whether a proposed change in a tax rate violated a state
constitution.” Half of the students were told the change raised
taxes, while the other half were told it lowered them.*® The stu-
dents were provided with identical materials regarding the rele-
vant precedents and the new law’s legislative history.* The re-
sult was that the students’ evaluations tended to match their pol-
icy preferences; politically liberal law students were more likely
to overturn the law if it lowered taxes, while conservative

35, Id

36.  Janice Nadler & Mary-Hunter McDonnell, Moral Character, Motive,
and the Psychology of Blame, 97 CORN. L. REv. 255, 285-88 (2012).

37.  Joshua R. Furgeson, Linda Babcock & Peter M. Shane, Do A Law’s
Policy Implications Affect Beliefs About Its Constitutionality? An Experi-
mental Test, 32 L. & HUM. BEHAV. 219, 220-21 (2008).

38. Id.at221.
39. 4.
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students were more likely to do so if it increased taxes.** Despite
their legal training, these law students fell victim to cognitive
bias.

At least one study has shown that legal training may even
make a person more vulnerable to motivated cognition than lay-
persons. This experiment studied the effects of motivated cog-
nition on law students and undergraduates by asking them to
evaluate how similar a hypothetical discrimination case was to a
reference case, Boy Scouts of America v. Dale.** In Boy Scouts, the
Supreme Court held that the Boy Scouts of America could dis-
criminate against prospective members seeking to join the organ-
ization for being gay.**

Again, both the law students and undergraduates were found
to exhibit motivated reasoning along policy preference lines. If
Boy Scouts supported students’ preferred position regarding dis-
crimination, they were more likely to view it as similar and there-
fore controlling with regard to the hypothetical case.” If Boy
Scouts contrasted with students’ preferred position, they were
more likely to find it dissimilar to the hypothetical case at issue.**

Most notably, the study found that the motivated cognition
effect was “stronger and more consistent” in the law student

40.  Seeid. at 222-25 (finding that 35% of liberals vs. 24% of conservatives
overturned the tax decrease, while 44% of conservatives vs. 18% of lib-
erals overturned the tax increase).

41.  Eileen Braman & Thomas E. Nelson, Mechanism of Motivated Reason-
ing? Analogical Perception in Discrimination Disputes, 51 AM. J. POL.
ScI., 940, 948-49 (2007); Boy Scouts of America v. Dale, 530 U.S. 640
(2000).

42.  See Boy Scouts, 530 U.S. at 644 (holding that New Jersey’s public ac-
commodations law requiring that the Boy Scouts readmit a gay mem-
ber violated the Boy Scouts’ First Amendment right of association).

43.  Braman et al., supra note 41, at 949 (“Participants’ preferences con-
cerning the policy matter in dispute led them to see cases that rein-
forced those preferences as more similar to the dispute than cases that
did not.”).

44. I
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participants than in the college students—a finding that under-
mines hopes that legal training can insulate against the bias.*
One possible explanation for this is that legal training better
equips an actor to rationalize their policy-motivated decisions.
More familiar with the nuances of evaluating facts and case law,
legally trained actors can perhaps better marshal information
that supports their preferred positions and create more innova-
tive justifications for how it does so.

C. Motivated Cognition Within the Judiciary

Judges do not appear to be exempt from motivated cognition
either. One experiment demonstrated this by studying the influ-
ence of character evidence on judicial decision-making.* The re-
searchers presented a group of judges with a hypothetical prod-
ucts liability case and asked them to award damages to the plain-
tiff.*” The judges were split into two groups, one being exposed
to evidence about the plaintiff’s prior criminal history (despite it
having no bearing on the case) and the other being shielded from
such information.*® Even though the majority of the judges who
were exposed to the information declined to admit it into evi-
dence, the exposed judges still awarded the plaintiff an average
of 12% less in damages (about $93,000) than the judges who had
not received the criminal history information.* One explanation
for this result is the animus created against the plaintiff by learn-
ing about the plaintiff’s criminal history—an animus mobilized
by motivated cognition and expressed in lesser damages awards.

45.  Id.at952.

46.  See Andrew J. Wistrich, Chris Guthrie & Jeffrey J. Rachlinski, Can
Judges Ignore Inadmissible Information? The Difficulty of Deliberately
Disregarding, 153 U. PA. L. REV. 1251, 1282-85 (2005) (detailing their
experimental design).

47.  Id. at 1305-06.

48. Id.

49. Id. at1306-07.
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The researchers found similar influences on judges from
other generally inadmissible evidence, such as a rape victim’s
past sexual history* or offers made during a settlement confer-
ence.” The experimenters ultimately concluded that the judges
were generally unable to disregard such inadmissible information
when making their decisions.*? In the face of motivating and prej-
udicial evidence, the judges, like laypersons and law students,
fell victim to their cognitive biases.

Another study found additional evidence of motivated cog-
nition influencing judges’ tendencies to admit or refuse the use
of social science evidence in death penalty cases.” In this study,
judges and law students were given information about two death
penalty cases in which the Supreme Court examined the admis-
sibility of social science research.* Participants were then asked,
among other things, to determine if such evidence should be ad-
mitted or excluded and how much weight it should be given.”
After viewing the materials, the participants were asked about
their responses as well as their own views on the death penalty.*

The researchers found that both the judges and students
considered the social science evidence to be more relevant and
therefore admissible when the evidence supported their own

50.  Wistrich et al., supra note 46, at 1303 (finding that judges’ exposure to
a rape victim’s sexual history lowered the conviction rate by almost
30%).

51. Id. at1291.

52.  Id.at1323 (“[O]ur studies show that judges do not disregard inadmis-
sible information when making substantive decisions in either civil or
criminal cases.”).

53.  Richard E. Redding & N. Dickon Reppucci, Effects of Lawyers’ Socio-
political Attitudes on Their Judgments of Social Science in Legal Decision
Making, 23 LAW & HUM. BEHAV. 31, 47-48 (1999) (finding that par-
ticipants were more accepting of social science evidence when it af-
firmed their views on the death penalty).

54. Id.at 36.
55. Id.at 36-37.
56. Id. at37.
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views on the death penalty than when it contrasted with their
views.” Such an alignment of personal opinion and legal evalua-
tion provides a clear example of motivated cognition in action—
the judges elected to ignore or accept factual information in order
to support their preferred evaluative outcome.

Worse yet, the researchers found a deepening of the “illu-
sion of objectivity” in their results: The judges were more confi-
dent than the law students that other actors would agree with
their reasoning.” This occurred despite there being greater vari-
ability between the judges’ ratings than between the law stu-
dents’”” Even though they had more legal training and experi-
ence, the judges’ illusion of objectivity had been exacerbated,
which ironically resulted in more subjective decision-making.*

It is thus clear that despite their high status and legal exper-
tise, judges are not free from the reins of cognitive bias in their
decision-making. While there may be some variation in the de-
gree to which judges are affected by such biases compared to law
students or laypersons, there is no evidence to suggest judges are
meaningfully resistant to motivated cognition.®

The most natural, albeit uncomfortable, conclusion to be
drawn from these findings is that, like all other legal actors, Su-
preme Court Justices are also vulnerable to motivated cognition.
After an examination of the relevant behavioral science litera-
ture, there is little reason to believe that the Justices would be
immune from motivated cognition. If neither legal training nor a
position within the judiciary can confer on individuals a

57.  Id. at 47-48.

58. Id.at 49.
59. Id.
60. Seeid.

61.  See Sood, supra note 25, at 318 (noting that while there is some evi-
dence for reduced cognitive biases among judges as compared with law
students and laypersons, there is no evidence for a lack of bias among
the judiciary altogether).
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meaningful ability to mitigate motivated cognition, why would
being on the Supreme Court provide some unique shield against
it?

If anything, being on the highest court in the nation might
worsen vulnerabilities to motivated cognition in some ways. The
experiments previously discussed indicate that the negative ef-
fects of motivated cognition may be exacerbated by one’s accrual
of legal experience. Legal training augments the effects of moti-
vated cognition in law students relative to laypersons.® Further,
judges were more confident than law students in the objective
validity of their decisions regarding the admission of social sci-
ence research, despite there being greater variability among the
judges’ decisions.® These findings could evidence a general pat-
tern of increased vulnerability—or, at least, one’s perceived im-

munity—to motivated cognition the more legal experience one
has.

Ultimately, the exact extent to which the Justices of the Su-
preme Court are affected by motivated cognition and other bi-
ases is difficult to prove without direct examination of the Jus-
tices themselves. However, the existing evidence fails to indicate
that the Justices would be uniquely exempt from the influence of
the far-reaching, deep-rooted bias of motivated cognition. Until
science proves otherwise, the Justices of the Supreme Court
should be considered at least as vulnerable to the effects of mo-
tivated cognition as any other legal actor.

D.  How Motivated Cognition Compromises the Court’s Ethics
Regulation

In light of the research demonstrating motivated cognition’s

influence on legal actors, it is easy to see how motivated cogni-

tion could skew Justices’ evaluation of their own ethics. Like any

62.  Braman et al., supra note 41, at 952.
63.  Redding et al., supra note 53, at 49.
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legal judgment, ethics enforcement requires the decision-maker
to make an evaluative decision that provides a ready opportunity
for motivated cognition to bias the judgment. For example, con-
sider the Code’s treatment of compensation and reimburse-
ment. The Code forbids the Justices from accepting payments
that appear “improper,” a term left without a definition.** One
must then evaluate what “improper” means: What does impro-
priety look like? What makes a payment cross the threshold from
“proper” to “improper?” Are luxury gifts from a billionaire
megadonor with deep partisan ties “improper?” These are sub-
stantive, complex questions, the answers to which could popu-
late an entire body of case law.

Unfortunately, when the policing of a standard like this is left
to the person allegedly transgressing that standard, motivated
cognition begins to influence the evaluation; actors’ incentive to
view themselves as ethical will command some level of influence
over their decision-making.® Desires to protect the institutional
legitimacy of the Court, as well as to protect the actor’s personal
and material interests, also provide incentives which motivated
cognition then manifests into biased decision-making.

Self-evaluating actors will accordingly, to some degree, ra-
tionalize ways to interpret and apply a rule to avoid conceding
their own violation of it. In turn, a Justice might rationalize the
receipt of a luxurious private jet flight to a speech as a “proper”
travel accommodation, dismissing the possibility that the bene-
factor sought to purchase the Justice’s influence. This tendency
parallels the example of the football fans tasked with evaluating
their team’s rule violations; even if the fans pledge to do so im-
partially, their subconscious preference for their team will tend
to skew their evaluation towards the outcome that promotes

64. SCOTUS CODE, supra note 3, at 8.

65.  See Feldman, supra note 23, at 88 (noting that motivated reasoning al-
lows actors to maintain a moral image of themselves).
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their team’s victory.* If we accept the research indicating the
vulnerability of legal actors to motivated cognition, we would be
deluding ourselves to believe the Justices of the Supreme Court
possess some exceptional resistance to it while facing no realistic
threat of external enforcement. In light of this, the need for bind-
ing ethics reform on the court becomes clear.

IV. Solutions

This section will discuss potential ethics reforms in light of
this need for external enforcement. Subpart A discusses im-
peachment and why it is inadequate as a sole means of ethics reg-
ulation. Subpart B briefly addresses the constitutional question
surrounding ethics reform and why certain proposals should be
pursued in spite of potential constitutional barriers. Subpart C
presents a list of potential solutions that implement some form
of external enforcement. Subpart D presents debiasing strategies
supported by behavioral science for contexts in which direct en-
forcement is likely unconstitutional.

A. OnImpeachment

Opponents of an external ethics enforcement mechanism
might look towards the impeachment power as a sufficient solu-
tion for ethics violations.” However, impeachment is too proce-
durally burdensome to be practically employed and inappropri-
ately punitive for many lesser ethics violations. This renders im-
peachment functionally non-existent as an enforcement mecha-
nism.

No Supreme Court Justice has ever been impeached and re-
moved by Congress.®® Justice Chase was impeached in 1804 on

66.  See Hastorf et al., supra note 26, at 130-32 (finding a disparity in how
the two teams’ fans evaluated violations).

67. U.S.CONST.artIl, § 4;4d. art [, § 2, cl. 5; éd. art. I, § 3, cl. 6.

68.  See Ron Elving, Congress Has Clashed with Supreme Court Justices over
Ethics in the Past;, NPR (Apr. 22, 2023, at 10:18 ET),
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charges of partisanship, but he was acquitted by the Senate.®
The last attempted use of the impeachment power was against
Justice Fortas in 1969, but impeachment proceedings did not
materialize before the Justice’s resignation.” Both the initiation
and conclusion of impeachment proceedings must clear a high
procedural bar.”* This alone renders impeachment a less-than-
ideal approach to ethics enforcement because it poses no proba-
ble or procedurally realistic threat to the Justices.

Impeachment is also an excessively harsh means of enforcing
many kinds of ethics rules. While it may be an appropriate tool
for more egregious violations, it is difficult to justify impeach-
ment for the more marginal violations, such as Justice So-
tomayor’s staff pressuring event hosts to buy her books as an im-
plicit “price” for her speaking arrangements.”” While behaviors
such as Justice Sotomayor’s are almost certainly unethical, pun-
ishing them with impeachment is hardly proportional to the vio-
lation at issue. The problem then is that as long as impeachment
remains the sole means of ethics enforcement, lesser violations
are either (a) over-punished with a burdensome procedure or (b)
unpunished entirely. Both outcomes are undesirable. Therefore,
a less punitive and more adaptable solution is needed.

B.  On the Constitutional Question

The question of whether and how Congress can impose ex-
ternal ethics enforcement on the Court (and, if so, to what

https://www.npr.org/2023/04/22/1171289725/congress-has-
clashed-with-supreme-court-justices-over-ethics-in-the-past
[https://perma.cc/UAM3-4WUC].

69. Id.
70. Id.

71.  See, eg., id. (discussing unsuccessful efforts to initiate and conclude
impeachment proceedings).

72.  Slodysko et al., supra note 10.
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degree), is complex and remains largely unanswered.” Arguably,
the separation-of-powers principles implied in the Constitution
prevent Congress from enacting any kind of ethics reform for the
Court. On the other hand, some propose that Congress has
plenty of constitutional avenues available to it in order to deter
violations.” The Court itself has taken care to avoid answering
the question of its ethical regulation by Congress, as the Justices
voluntarily adhere to ethics statutes like the Ethics in Govern-
ment Act (“EGA”) and Ethics Reform Act while simultaneously
implying that they are not actually required to do so.” However,
the Court’s voluntary compliance arguably supports the theory
that Congress can indeed police the Court’s ethics.

Furthermore, the separation-of-powers doctrine is not nec-
essarily implicated by all regulation of federal judges. Re-
strictions on extrajudicial activity (such as the receipt of large
donations) arguably do not enter the territory of the Court’s ju-
dicial function. Congress has successfully walked the constitu-
tional line between the legislative and judicial powers by regulat-
ing, for example, the number of Justices on the Court,”

73.  For one approach to the resolution of this question, see generally /u-
dicial Ethics, 137 HARV. L. REV. 1677 (2024) (presenting arguments for
the constitutionality of Congress’s power to regulate the Court’s eth-
ics).

74.  Seeid. at 1691 (“Congress has asserted some level of input in the day-
to-day functions of the Court, from the very mundane details all the
way to foundational, structural issues.”).

75.  See JOHN G. ROBERTS, JR., U.S. SupP. CT., 2011 YEAR-END REPORT ON
THE  FEDERAL  JUDICIARY 4  (2011),  http://www.su-
premecourt.gov/publicinfo/year-end/2011year-endreport.pdf
[https://perma.cc/Q59N-8E4U] (asserting that, while the Justices
viewed both the general judicial codes of conduct and specific ethical
restrictions prescribed by Congress as “key source[s] of guidance,”
the constitutionality of Congress’ authority to statutorily impose fi-
nancial reporting requirements on the Justices had not yet been estab-
lished).

76. 28U.S.C.§1.
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constraints on the Court’s appellate jurisdiction,” and even the
outcome of a pending case via last-minute legislation.”® If such
legislative constraints on the Court are constitutional, then
surely restrictions on extrajudicial conduct would be constitu-
tionally permissible.

A comprehensive analysis of Congress’ constitutional capac-
ity to regulate Supreme Court Justices’ conduct is beyond the
scope of this Note, as is any conjecture with regard to how the
Court might respond to such legislation. Regardless, the answers
to those inquiries have little bearing on the main point of this
Note—that stricter ethics enforcement must be pursued to the
extent our constitutional structure allows, whatever that extent
may be. In this pursuit, Congress should not be afraid to test
boundaries in order to expedite the determination of these sepa-
ration-of-powers questions. The sooner such questions are an-
swered, the sooner that Congress can identify which avenues are
available for enacting effective, constitutionally compliant re-
forms.

C.  Solutions for Establishing an External Enforcement Mech-
anism

1. Criminal and Civil Liability for Ethics Viola-

tions
Justices are almost certainly bound by the same framework
of criminal laws to which the rest of the nation must adhere. If
Justice Alito runs a stop sign on his way to oral arguments, he
must submit to the legal consequences (in this case, pay a traffic

77.  See, e.g,28 U.S.C. § 1257 (restricting the Supreme Court’s appellate
jurisdiction over state supreme court decisions to cases that involve a
federal question).

78.  See, e.g., Bank Markazi v. Peterson, 578 U.S. 212, 215 (2016) (“Con-
gress . . . may amend the law and make the change applicable to pend-
ing cases, even when the amendment is outcome determinative.”).
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fine) like everyone else.” Why not extend similar liability to eth-
ics violations? As it stands, Congress may already have the ability
to do this in certain circumstances.

Congress has a built-in mechanism to enforce the Ethics in
Government Act via both criminal and civil liability. The EGA
provides in essence that judicial officers who “willfully fail to file
or falsify their financial disclosure statements are subject to re-
ferral to the Attorney General and may face civil penalties.”*°
Upon referral, the Attorney General may bring civil action in or-
der to assess a civil penalty (up to $50,000)*" or even imprison a
violator for up to one year.®? Provided that the Court is constitu-
tionally within the purview of the EGA, this referral mechanism
would apply to the Justices.

An EGA referral is likely the best starting point for Congress
to begin to exert some degree of control over the Court’s ethics
violations. First, the constitutionality of such a referral is plausi-
ble since a resulting action would only concern extrajudicial ac-
tivity, not the Court’s judicial function.® Application of the EGA
to the Court would allow Congress to meaningfully address eth-
ics violations while avoiding the procedural burdens of alterna-
tives like impeachment. The EGA could therefore prove to be a

79.  This s at least the case for lower court judges. See, e.g., United States
v. Clairborne, 727 F.2d 842, 845 (9th Cir. 1984) (per curiam) (“[TThe
Constitution does not immunize a sitting federal judge from the pro-
cesses of criminal law.”); United States v. Isaacs, 493 F.2d 1124, 1142
(7th Cir. 1974) (holding that life tenure does not immunize federal
judges from criminal prosecution).

80.  April Rivera, Note, Supreme Court Ethics Regulation: Amending the Eth-
ics in Government Act of 1978 to Address Justices’ Unethical Behavior, 52
Sw. L. REV. 308, 324 (2023).

8l. 5U.S.C. §13106(a)(1).

82. Id.§13106(a)(2)(B)(i).
83.  See Judicial Ethics, supra note 73, at 1696-98 (discussing the constitu-
tionality of this proposal).
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powerful deterrence tool, as it would arm Congress with a relia-
ble way to review and punish extrajudicial misconduct.

2. Withholding Appropriations

Some have suggested that Congress could utilize its power
of the purse to deter ethics violations by the Justices.** Senator
Chris Van Hollen, who chairs the Senate Appropriations sub-
committee, proposed that the Senate could leverage its influence
over the Court’s budget in order to coerce the Court to adhere
to desired ethics standards.®> For example, if a Justice failed to
disclose a received gift in their annual reports, the Senate could
sanction the Court for an amount appropriate for such a viola-
tion.

While this would enable responsive punishment for ethics vi-
olations, it runs the risk of being overly punitive, similar to im-
peachment. An excessive withholding of appropriations would
cripple the Court’s ability to function, an obviously undesirable
outcome. Withholding would thus have to be used sparingly to
avoid such a result. In light of this, criminal and civil liability for
ethics violations are likely the more adaptable, and therefore bet-
ter, means of enforcement. However, the withholding of appro-
priations could nonetheless remain a useful enforcement tool if
such alternatives are held unconstitutional.

D.  Debiasing Strategies in the Face of Constitutional Barriers

1. Public Recusal Decisions

A Justice’s refusal to recuse themselves from a case creating
a conflict of interest presents one of the more difficult ethical

84.  Id. at 1696.

85.  See Tobi Raji, Dave Clarke, Leigh Ann Caldwell & Theodoric Meyer,
Democrats Weigh Trying to Force Supreme Court to Adopt Ethics Rules,
WASH. POST (Apr. 3, 2023), https ://www.washingtonpost.com/poli-
tics/2023/04/03/democrats-weigh-trying-force-supreme-court-
adopt-ethics-rules/ [https://perma.cc/W8E6-FRPT].
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issues for an external body to regulate. While 28 U.S.C. § 455
already demands the Justices’ recusal in certain situations, Con-
gress almost certainly lacks the authority to directly regulate the
Justices’ decisions over this matter because doing so would im-
plicate the Court’s judicial function.®® Professor Louis Virelli has
argued that this provides reason for Congress to set aside dis-
qualification regulations and instead act on other areas of en-
forcement where constitutional authority is more apparent.”
However, Virelli’s advice is perhaps unnecessary because there
may be action Congress can still take regarding recusals. Con-
gress could instead look to debiasing strategies to help fight
against the effects of motivated cognition.®

The proposed Judicial Ethics and Anti-Corruption Act of
2023 offered a regulatory solution requiring the Justices to au-
thor written opinions regarding their decisions not to recuse
from a case.®” The regulation would operate as follows: First, a
litigant could request a written explanation relating to a Justice’s
recusal decision.” Then, the Judicial Conference would issue an
advisory opinion addressing whether the Justice ought to be dis-
qualified” If the Judicial Conference recommends

86.  See Judicial Ethics, supra note 73, at 1699 (“Congress likely lacks con-
stitutional authority to regulate the Supreme Court’s decisions in this
area because the decisions are more inherently judicial than say, vaca-
tion plans or real estate transactions.”).

87.  See generally Louis J. Virelli III, Congress, the Constitution, and Supreme
Court Recusal, 69 WASH. & LEE L. REV. 1535 (2012) (arguing that Con-
gress needs to exert pressure via other powers such as investigations,
where constitutional authority is more firmly established).

88.  See, e.g., Elliot et al., supra note 10 (discussing Alito’s suspect failure
to recuse).

89.  Judicial Ethics and Anti-Corruption Act of 2023, H.R. 3973, 118th
Cong. § 7 (2023).

90. Id.

91. Id.
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disqualification, the Justice would then be required to provide a
public explanation of the recusal decision.”

Professor Avani Mehta Sood believes such a process can
work to debias legal decision-makers. Sood postulates that “rein-
ing in” motivated cognition among legal actors “might [require]
drawing attention to inadvertently and inappropriately motivat-
ing factors.”* Professor Feldman provided a similar endorse-
ment, hypothesizing that corporate and government decision-
makers could use written declarations of conflicts to force the
regulated actors to confront their conflicts.”* Here, the Judicial
Conference’s advisory opinion could serve this debiasing pur-
pose. By publicly and explicitly highlighting a potential conflict
of interest, the Judicial Conference puts the Justice on notice as
to possibly motivating (i.e., biasing) factors influencing the Jus-
tice’s decision-making. This notice, in turn, could help reduce
the biasing effects of such factors by forcing the Justice to bring
such previously subconscious motivations into the forefront of
his or her conscious (and public) reasoning.”

2.  Eliminating Ambiguities
As a general matter, Congress (and the Justices) should seek
to eliminate ambiguities in judicial ethics statutes and codes as
much as possible. While eliminating all instances of ambiguity is
an impossible task, aspiring to this end will nevertheless mini-
mize opportunities for biased readings or motivated violations of
ethics rules.

92. Id

93.  Sood, supra note 25, at 320.

94.  Feldman, supra note 23, at 94.

95.  Seeid.at 96 (“From abehavioral perspective, writing out a declaration
prevents a person who wants to maintain an ethical self-image from
failing to announce a conflict of interest; such omissions can be down-
played in a person’s mind more than a [sic] stating an outright a [sic]
lie can.”).
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Professor Feldman highlights how ambiguity can “enable[]
people who view themselves as moral to convince themselves
that unethical behavior is ethical.”*® Feldman accordingly pro-
motes more explicit language in ethics codes.” Feldman presents
the example of a company’s ethics code using the specific term
“employees” instead of the more general “we”; even this small
change helped remind employees that they were bound by the
code.”® In the realm of judicial ethics, providing more clear defi-
nitions as to what constitutes an “improper” relationship or the
types of gifts that must be disclosed would help eliminate areas
where motivated cognition can influence a self-policing Justice.
The less room a code or statute provides for textual interpreta-
tion, the less room there is for bias to inform the interpretation.”

Conclusion

This Note provides empirical support for the contention that
the Court cannot impartially police its own ethics. The scientific
understanding of motivated cognition among legal decision-
makers indicates that the Justices of the Supreme Court are not
exempt from motivated cognition or other threats to their impar-
tiality. Motivated cognition leads individuals, especially those
with legal training, to rationalize their own biased decisions and
unethical behavior. Accordingly, the Supreme Court’s Code fails
to meaningfully regulate the Justices’ behavior because it en-
trusts to the Justices the power to enforce the Code against
themselves and thereby invites the Justices to rationalize their
behavior, all while believing such rationalizations are objective.
In light of this, lawmakers should remain pessimistic about the

96. Id.at94.
97. Id.at93.
98. Id.

99.  See Sood, supra note 25, at 309 (discussing the tendency of motivated
cognition to affect evaluative decisions).
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Justices’ ability to self-regulate and pursue some form of external
enforcement.

At the same time, it is important to note that the preceding
analysis does not mean to assign moral blame to any Justice. To
do so would not only be improper and unhelpful but is also be-
side the point of this Note. The problem does not lie with a few
“bad apples” or instances of bad behavior but instead with the
nature of an institution that asks its own members to regulate
conduct that implicates their material and institutional interests.

Congress should therefore continue to pursue ethics reform
and protect bills such as the Judicial Ethics and Anti-Corruption
Act from fading into obscurity while stuck in committee.'” What
remains of the political momentum from the 2023 ethics crisis
should be capitalized on before the public’s attention is lost. The
outcry resulting from that crisis led the Court to adopt its Code,
an unprecedented step in the Court’s history. Now, continued
pressure is necessary to bring about meaningful ethics reform at
the Court.

100. See H.R. 3973 - Judicial Ethics and Anti-Corruption Act of 2023, CON-
GRESS.GOV,  https://www.congress.gov/bill/118th-congress/house-
bill/3973/all-actions [https://perma.cc/6Z6V-ZCEX] (indicating that
the latest action taken with the bill was its referral to the Judiciary
Committee on Jun. 9, 2023).
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