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APPENDIX TO THE FORGOTTEN ANTI-MONOPOLY LAW: 
THE SECOND HALF OF CLAYTON ACT § 7 

 
SECTION 1: DICTIONARY DEFINITIONS 

 
FOREWORD 

 
Section 7 of the Clayton Act prohibits mergers the effect of which “may be substantially to 

lessen competition or to tend to create a monopoly.”  See 15 USC Section 18 (1914). This gives 
rise to a series of questions for which textualist analysis is well-suited: what did the terms “may,” 
“tend,” “create,” and “monopoly” mean when the Clayton Act was enacted in 1914?   
 

As noted in Section II(A) of this article, textualist analysis centers around the exact terms 
contained in the statute. This method of statutory interpretation ascertains what these terms meant 
in English language dictionaries and legal dictionaries roughly contemporaneous with the 
enactment of the statute. In this way textualist analysis gives these terms the plain, ordinary 
meaning they had at the time. 
 

Scalia & Garner characterized four specific English language dictionaries and five legal 
dictionaries of the period as “useful and authoritative.”  See SCALIA & GARNER, supra note 84, app. 
at 419–24.  We accept their judgement and reprint in full the dictionaries’ definitions of each term 
analyzed in Section II(A) of the article. Our detailed textualist analysis of the principal definitions 
of each term can be found in Sections II(A)(2) and II(A)(3) of the article. 

 
~  Robert H. Lande, John M. Newman & Rebecca Kelly Slaughter ~ 
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MATTER OF AVOIDANCE

declares in trespass for breaking and en-
tering his dwelling -house , and alleges , in
addition , that the defendant also de-
stroyed his goods in the house , assaulted
and beat his domestics , or debauched his
daughter , or servant. Hathaway v. Rice ,
19 Vt . 107 .

MATTER OF AVOIDANCE .

Matter of avoidance in pleading is new
matter which admits the declaration to be
true , but shows nevertheless , either that
the defendant was never liable to the re-
covery claimed against him or that he has
been discharged from his original liabil-
ity , by something supervenient. Mahaiwe
Bk . v. Douglass , 31 Conn . 177 .

MATTER OF FACT .

Insertion of Words .
The insertion of words in a contract is

a matter of fact within the effect of the
rule in equity that a contract may be re-
formed for a mistake of fact . Sibert v.
McAvoy , 15 Ill. 106 , quoted as authority
in Purvines v. Harrison , 151 Ill . 219 .

Omission of Words .
The omission of words from a deed is

a matter of fact within the equity rule
referred to in preceding paragraph . Pur-
vines v. Harrison , 151 111. 219 .

MATURITY.
Where the statute relating to mort-

gages provides for the extention of chat-
tel mortgages , if " within thirty days next
preceding the maturity " of the debt se-
cured such an affidavit as the statute pre-
scribes shall be filed for record, the word
"maturity " means the time when a bill
or note becomes due and demandable.
Gilbert v. Sprague , 88 Ill . App . 509 .

MAXIM .

"I need hardly repeat that I detest the
attempt to filter the law by maxims .
They are almost invariably misleading .
They are for the most part so large and
general in their language that they al-

MAY

ways include something which really is
not intended to be included in them ."
Lord Esher , M. R. , in Yarmouth v.
France , 19 Q. B. D. 653 .

MAY.
Construction Generally .
In general , enabling words , such as

"may " are construed as compulsory when-
ever the object of the power given is to
effectuate a legal right : and if the object

of the power is to enable the donee to
effectuate a legal right , then it is the duty
of the donee of the power to exercise it
when those who have the right call upon
him to do so . To this effect see Julius v.
Bishop of Oxford , 49 L. J. Q. Β. 577 ,
which is regarded as the leading English
case on the construction of the word

"may" and words and phrases of similar
import-in their ordinary meaning mere-
ly enabling- , when such words or
phrases are employed in statutes . Lord
Cairns in that case states the controlling
principles as follows :
"Where a power is deposited with a

public officer for the purpose of being

used for the benefit of persons ( 1 ) who
are specifically pointed out , and (2 ) with
regard to whom a definition is supplied
by the legislature of the conditions upon

which they are entitled to call for its
exercise , that power ought to be exer-
cised , and the court will require it to be
exercised . " And of the class of expres-
sions under consideration he further says :
"They confer a faculty or power , and
they do not of themselves do more ," so
that , when the point in controversy is not
covered by authority , "it lies upon those
who contend that an obligation exists to
exercise this power, to show in the cir-
cumstances of the case something which* * * creates this obligation ."
The word "may" and like expressions

give, in their ordinary meaning , an en-
abling and discretionary power . "They
are potential and never ( in themselves )
significant of any obligation ." Per Lord
Selborne, Julius v. Bishop of Oxford , 49
L. J. Q. B. 585 .
"May ," in the construction of public

statutes , is to be construed "must" in all
942

Pope’s Legal Definitions (1920)
“May” 1/6 14



MAY

The

caseswhere the legislature mean to im-
posea positive and absolute duty , and

no
t

merely to give a discretionary power .

1 Peters' R. 46 , 64. 3 Hill's (N. Y. ) R.
612, 615. See 9 Grattan's R. 391 .

word "may, " in a statute , means must or
shall, when the public interest or rights

ar
e

concerned, or the public , or third per-
sons, have a claim , de jure , that the power
shall be exercised . 1 Vern . 153. I Kent's
Com. 467 , note .

When a statute declares that some-
thing "may " be done , the language is , as

a generalrule , permissive . No doubt in
manycasesthe phrase " shall and may be
lawful " has been construed as imperative

by the Courts , having regard to the ob-
ject of the provision and to the context
and the rule above mentioned , and it
seemsthat they have so construed the
word "may " standing alone , as in Reg .

v . Barclay ( 1881 ) , 8 Q
. B. D
.

306 ; 51

L. J. M
.

C. 27. Davies v . Evans ( 1882 ) ,

9 Q
.
B. D
.

238 ; 51 L. J. M. C. 132 .

In the construction of a statute , the
word "may " is sometimes equivalent to
theword "must " in its ordinary accepta-
tion. But such construction should not

be givenwhen inconsistent with the man-
ifestintention of the legislature , or repug-
nant to the text of the statute . State v .

Hortman, 122 Ia . 104 .

The primary or ordinary meaning of

th
e

word "may " is undoubtedly permis-
siveanddiscretionary and in the statute

or ordinance it can be construed in a man-
datorysense only "when such construc-
tion is necessary to give effect to the clear
policy and intention " of the enacting
body. Kelley v . Cedar Falls , 123 Ia . 660 .

Theword "may " in a statute is some-
timesmandatory , but not necessarily so .

Downing v . Oskaloosa , 86 Ia . 352 .

The word "may " implies a discretion .

Commonwealth v . Chance , 174 Mass . 245 .

Theword "may " is to be construed as
mustwhere the evident purpose of the
statute so requires . State v . Goodsell ,

136 Ia . 445 .

" I think that great misconception is

caused by saying that in some cases 'may '

means'must . ' It never can mean 'must , '

so long as the English language retains

its meaning ; but it gives a power .

* *
MAY

* There is given by the word 'may '

a power as to the exercise of which there

is a discretion . " Cotton , L. J. in In re
Baker , 44 Ch . D. 270 .

"May " means "must " where a power is

given in the interest of public justice .

Arguendo . Per Lord Esher , M. R. , in
Kirkheaton v . Ainley ( 1892 ) , 2 Q

. Β . 274 .

May means must in a statute only when
the rights or interests of the public are
concerned , or where the public or third
persons have a claim de jure that the
power given should be exercised . Market
Nat . Bank v . Hogan , 21 Wis . 317 .

In the absence of controlling considera-
tion the word "may " is not to be con-
strued as mandatory . Stewart v . Goa-
ham , 122 Ia . 669 .

Where the public interest or private
right requires that the thing should be
done , then the word "may " is generally
construed to mean the same as " shall . "

People v . Supervisors , 68 N. Y. 119 .

Where persons or the public have an
interest in having the act done by a pub-
lic body , "may , " in such a statute , means

"must . " Phelps v . Hawley , 52 N. Y. 27 .

The words "may " or " shall , " when
used in a statute , may be read inter-
changeably , as will best express the legis-
lative intention . Fowler v . Pirkins , 77
Ill . 273 ; O'Donoghue v . St. Louis S. W.
Ry . Co. , 181 Ill . App . 290 ; Manufac-
turers ' Bldg . Co. v . Landay , 219 111. 174 .

The ordinary meaning of the term may ,
in a statute , when it concerns the public
interest , or the rights of individuals , is
must , or shall ; and is obligatory , or man-
datory , on the judge , or officer , to whom

it is addressed . Hill v . Barge , 12 Ala .

693 .

Where a statute directs the doing of a

thing for the sake of justice or the public
good , the word may is the same as the
word shall . Rex . v . Barlow , 2 Salk . 609 ;

Pierson v . People , 204 Ill . 462 ; Chicago

& A. R. Co. v . People , 163 III . 620 ;

Silvey v . United States , 7 Court of Claims
R. 334 .

The word "may , " in a statute , will be
construed to mean " shall " whenever the
rights of the public or of third persons
depend on the exercise of the power or
the performance of the duty to which it
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refers, and such is its meaning in all cases

where the public rights and interests are

concerned , or a public duty is imposed

on public officers , and the public or third

persons have a claim de jure that the

power shall be exercised . Brokaw V.

Commissioners of Highways , 130 111. 490 ;

Chicago & A. R. Co. v. Howard , 38 111.

417. Kane v. Footh , 70 111.590 ; People

v. Commissioners of Highways , 270 111.

145 .

The word may means must or shall

only in cases where public interests and

rights are concerned , and the public or

third persons have a claim de jure that

the power shall be exercised . Fowler v .

Perkins , 77 111. 273 ; Central Land Co. v.

Bayonne , 56 N. J. L. 300 , citing New-

burgh Turnpike Co. v. Miller, 5 Johns .

Ch . 112 , Seiple v. Elizabeth , 3 Dutcher

407; Lovell v. Wheaton , 11 Minn . 101 ;

Schuyler Co. v. Mercer Co. , 9 III . 20 .

Effect as Denoting Futurity .

"May ," like "shall ," may denote fu-

turity , e . g . a gift to the children of the

members of a class "who may die in my

lifetime ," would not include children of

a member of such class who was already

dead at the date of the Will . Re Hotch-

kiss , 38 L. J. Ch . 631 ; L. R. 8 Eq . 643 .

Effect as Imperative-Act Concerning

Corporations .

At common law the power to adopt by-

laws is in the stockholders . But section

6 of the Illinois act concerning corpora-

tions provides that the directors "may"

adopt them . This provision would appear

to be merely permissive, and to recognize

the continued common law right of the

stockholders to act if it should be so

agreed . But the word "may " has been

interpreted as "shall , " for the reason

that " under our statute a corporation can

act only through its board of directors

and officers ," and " its property is not

subject to the control of its members or

its stockholders ." Manufacturers Bldg .

Co. v. Landay , 219 111. 168 .

-Cities and Villages Act.

The word "may ," used in section 206

of the Illinois Cities and Villages Act ,

MAY

providing that in certain cases the city

council "may , by ordinance , disconnect"

certain territory within the city limits , is

to be construed as "shall." Young v.

Carey , 184 Ill. 617 .
The word "may ," used in section 2 of

article 7 of the Illinois Cities and Villages

Act, providing that city councils shall

pass an annual appropriation bill , in

which it "may appropriate " money to de-

fray expenses and liabilities , is to be con-

strued as " shall " or "must ." Cairo v.

Campbell , 116 III . 309 .

-Counties Act.

The word "may ," used in section 18 of

the Counties Act, providing that all ac-

tions against a county "may be com-

menced " in the Circuit Court of the de-

fendant county, is to be construed

"must," the word being there used in an

imperative sense . Board of Supervisors

v . Young , 31 111. 197 .

* * *

The word "may ," in an act to incor-

porate counties ( Ill . R. L. 1833 , 139 ) ,

providing that all actions against any

county "may be prosecuted

in the circuit court," held to mean

"shall ." Schuyler Co. v. Mercer Co. , 9

Ill . 20 ; followed in Randolph County v .

Ralls , 18 I11. 29 .

-Local Improvements Act.

* *

The word "may " as used in section 47

of the Illinois Local Improvements Act of

1897 , providing that on petition for cor-

rection of a special assessment "the court

may, in a summary way, in-

quire," etc. , is to be construed "must, "

the power given the court being not dis-

cretionary . Mercy Hospital v. Chicago,

187 Ill . 404 .

-Mortgages Act.

Section 2 of the Illinois mortgages act ,

providing that " such instrument may be

acknowledged before a justice of the

peace ," uses the word "may" imperative-

ly. Ticknor v. McClelland , 84 Ill . 476 .

-Schools Act.

The word "may ," used in section 2 of

article 8 of the Illinois Schools Act , pro-

viding that the certificate of the directors
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"may" be in a certain form , is to be con-
strued"shall." Chicago & A. R. Co. v.
People, 163 Ill . 620 .

-Practice Act .

Theword "may , " as used in section
46 of the Illinois practice act of 1872 ,

providingthat "on the filing of such affi-
davit, thecourt may continue such suit , "

is to be construed as " shall . " Chicago ,

et
c.

Exchange v . McClaughry , 148 Ill .

37
9

; St
.

Louis & S. E. Ry . Co. v . Teters ,

68 Ill . 147 .

-Quo Warranto Act .

Section 1 of the Quo Warranto Act of
Illinois, providing that in certain cases
theattorneygeneral or state's attorney

"maypresent a petition " for leave to file

an information in the nature of quo war-
ranto, imposeson such officer an absolute
dutywhich may be enforced by man-
damuswhere the evidence of facts pre-
sented to him by a proposed relator shows
primafacie that the relator is legally
entitled to the relief , and where the peti-
tion and affidavits presented to such
officerare in proper legal form . People

v . Healy, 230 Ill . 290 .

-Roads and Bridges Act .

Section71 of the Illinois Act concern-

in
g

roadsand bridges , providing that the
commissioners of highways "may " re-
moveobstructions in highways , imposes

on the commissioners an absolute duty

to removesuch obstructions , which may

be enforced by mandamus , the word

"may" being construed as "shall . "

Brokaw v . Commissioners of Highways ,

130Ill . 490 .

*

-Statute Empowering Public Officer .

Where the legislature has by statute
declaredthat a public officer "may " do an
act, * * the authority thus con-
ferred is mandatory and its exercise can

be compelled, though the language is in

form permissive and not imperative .

Smith v . Floyd , 140 Ν . Υ . 342 .

In the following English cases also the
word "may " has been held to impose a

duty:

MAY

plaintiff in an action on a bond or for a

penal sum "may " assign as many
breaches as he shall think fit , the statute
being for the benefit of defendants . Roles

v . Rosewell , 5 T. R. 538 ; Plomer v . Ross ,

5 Taunt . 386 .

Where a power was granted by royal
charter to the steward and suitors of a

manor enabling them to hear and de-
termine civil suits . R. v . Steward of
Havering -atte -Bower , 5 B. & Ald . 691 .

Where by s . 211 , P. H. Act , 1875 ,

power is given of rating the owner of
property instead of the occupier , but at a

reduced estimate , and when that estimate

is in respect of tenements whether oc-
cupied or not , then the assessment "may '

be on one half an occupier's rating . R. v .

Barclay , 51 L. J. M. C. 47 ; 8 Q
. B. D
.

486 .
Effect as Permissive-Administration of
Estate .

* * *
Section 80 of the Illinois Administra-

tion Act providing that in certain cases
make suchthe court "may

order , " etc. , does not compel the court ,

as a matter of arbitrary law , to make any
specific order , but grants sufficient dis-
cretion to best preserve the estate , and
promote its honest , complete and prompt
administration . People v . Abbott , 105
Ill . 592 .

-Anti -Trust Act .

Where, by 8 & 9 W. 3 , c . 11 , s . 8 , a

Section 7 of the Anti -Trust Act of 1891 ,
providing that the fine imposed for viola-
tion thereof "may be recovered in an
action of debt " uses the word "may " in

a permissive sense , the state having the
right either to prosecute by indictment
or to bring an action of debt to recover
the fine imposed . Chicago , etc. , Co. v .

People , 214 Ill . 447 .

-County Courts Act .

The word "may , " used in section 123

of the County Courts Act , providing that
appeals and writs of error from such
court "may be taken " to the Supreme

Court , is not to be construed as " shall , "

but is directory merely , not repealing sec-

tion 192 of the Revenue Act , providing
that appeals in certain cases from the
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MAY MAY

county court to the circuit court , but | -Schools Act.
leaving the party at liberty to appeal or
prosecute a writ of error to either court.
Fowler v . Pirkins, 77 111. 273 .

-Instruction.
A requested instruction that the jury

"should" take into consideration the in-
terest of a witness, may properly be modi-
fied by substituting "may " for "should ,"
the effect of the former being to remove
the danger, which the latter word would
create , that the jury might understand
such interest would necessarily detract
from the weight of the testimony. Chi-
cago & E. R. Co. v. Meech , 163 111. 315 .

-Lien Act.
The word "may ," used in section 4 of

the Lien Act, providing that any person
filing a claim in pursuance of the section
"may bring a suit " to enforce the same ,
is not to be construed "shall ," and per-
mits the lienor to bring suit at once if his
claim is due, or if not then due, then to
bring such suit when the claim is due.
Dawson v. Black , 148 111. 488 .

-Private Contract .
"May" does not mean "shall ," and is

not so construed in private contracts. It
is only in the case of statutes by which
public rights are involved that this con-
struction is adopted ex debito justitiae .

Northwestern Mens' Ass'n v. Crawford ,

126 Ill. App . 480 .

-Provision as to Who May Sue for
Penalty .
The word "may ," used in section 42 of

the act of 1849 , in Illinois , providing that
the penalties imposed by the act upon a
railroad for failing to sound the whistle
or ring the bell as therein required "may
be sued for by the state's attorney," is not
to be construed "shall , " section 38 of the
same act providing that the informer may
maintain an action for the penalty in his
own name and the rights of each being

fixed by being the first to institute pro-
ceedings . Chicago & A. R. Co. v. How-
ard, 38 Ill . 417.

Section 52 of the Schools Act , provid-
ing that the "said certificate may be in
the following form," does not use the
word "may" in the sense of "must ."
School District v. Stericker , 86 111.597.

-Statute Relating to Sewers .
"May" is used in §925-223 , Wis .

Stats . 1898 , relating to construction of
sewers , in its ordinary sense and calls for
no mandatory construction. Barber
Asphalt Paving Co. v. Oshkosh , 140 Wis .
58 .
In the following English cases also the

word "may" has been held to have a per-
missive, enabling or discretionary effect :
Where , by 43 G, 3 , c. 59 , s. 2 , "it

shall and may be lawful " for justices in
Quarter Sessions to widen county bridges
(Re Newport Bridge , 29 L. J. M. С. 52 ;
2 E. E. 377 ) ; where , by 7 & 8 V. c. 110 ,
s. 66 , judgments against certain joint-
stock companies "shall and may " take
effect and be enforced against the share-
holders (Hill v. London and County As-
surance , 1 H. & Ν. 398 ; 26 L. J. Ex . 89 ,
overruling Thompson v. Universal Sal-
vage Co. , 3 Ex. 310 ; 18 L. J. Ex. 242 ) ;
where , by 7 & 8 V. c. 113 , s. 13 , execu-
tion "may be issued by leave of the
Court " (against a shareholder in a joint-
stock bank ) on motion by a judgment
creditor , and that " it shall be lawful "
for such Court to make absolute or dis-
charge such rule (Morisse v. Royal Brit-
ish Bank , 1 C. B. N. S. 67 ; 26 L. J. C. P.
62 ) ; where, by Jervis' Act (11 & 12 V. c.
42 ) , s . 9 , justices "may if they think fit "

issue summons or warrant ( R. v . Adam-
son , 1 Q. B. D. 201 ; 45 L. J. M. C. 46 ) ;
where by Public Health Acts , 1848 ( 11

& 12 V. c . 63 ) s . 89 , a local board of

health "may " make rates to pay charges
within that section ( R. v . Rotherham , 8

E. & Β . 906 ; 27 L. J. Q
. B. 156 : Worth-

ington v . Hulton , L. R. 1 Q. B. 63 ; 35

L. J. Q. B. 61 ) ; where , by 13 & 14 V. c .

61 , s . 13 , a Judge "may " order costs of

an action in a Superior Court (under cer-
tain defined conditions ) though for an
amount which might have been sued for

in the County Court (Macdougall v . Pat-
erson , 21 L. J. C. P. 27 ; 11 С. В. 755 :
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Crakev. Powell , 21 L. J. Q. B. 183 ; 2 Ε.
&B. 210: Asplin v. Blackman , 21 L. J.
Ex. 78; 7 Ex. 386 : over-ruling the prev-
iousdecisionsin the Exchequer of Jones
v.Harrison, 20 L. J. Ex. 166 ; 6 Ex. 328 :
Palmerv. Richards , 20 L. J. Ex. 323 ; 6
Ex. 335; where by the Companies Act,
1862(25 & 26 V. c. 89 ) , s . 79 , a Com-
pany"may" be wound up by the Court
(Bowesv. Hope Socy ., 11 H. L. Ca. 389 ;
35L. J. Ch. 574) ; where, by s. 125 (4 )
Bankry. Act , 1883 , the Court "may "
transferan Administration Action to a
Bankry. Court (Re Baker , Nichols v.
Baker, 34S. J. 317 ) ; where, by Order 65 ,
R. 48, R. S. C. , the taxing master "may
allow" Refreshers to Counsel (Smith v.
Wills, 29 S. J. 684 ) ; where , by Compa-
niesClausesAct, 1845 (8 & 9 V. c. 16 ) ,
s. 97, directors "may " contract on behalf
ofa Companyby writing and under their
commonseal (per Turner , L. J. Wilson v.
WestHartlepool Ry ., 34 L. J. Ch . 250 ) ;
where, by Com. L. Pro . Act, 1854 , s. 64 , a
Judge, if a garnishee disputes his liability ,
"may" ( instead of ordering execution )
orderthat judgment creditor shall be at
libertyto proceed against the garnishee
bywrit (Wise v. Birkenshaw , 29 L. J.
Ex. 240) ; where , by 18 & 19 V. c. 128 ,
8.4, a vacancy in a burial board "may "
befilled up by the board, in case vestry
shall, for one month , neglect to supply

th
e

vacancy ( R. v . South Weald , 5 B. &

S. 391; 33 L. J. M. C. 193 ) ; where , by

th
e

Sundayand Ragged Schools ( Exemp-
tionfromRating ) Act , 1869 ( 32 & 33 V.

c . 40 ) , s . 1 , the rating authority "may "

exemptfrom rating a Sunday or Ragged
School(Bell v . Crane , 42 L. J. М. С. 122 ;

L. R. 8 Q
.
B. 481 ) ; where a statute pro-

videdthat the official receiver may be
appointed by the Court provisional
liquidator of a company at any time be-
tweenthe presentation of the petition and

th
e

making of a winding -up order . In re

Johannisberg Land , etc. , Co. ( 1892 ) 1

Ch . 583.

Effect as Undetermined .

It is doubtful whether "may " as used

in s . 4 , Removal of Wrecks Act , 1877 ( 40

& 41 V. c . 16 ) , makes it obligatory on a

HarbourAuthority to remove wrecks that

MAY AT HER DEATH REMAIN

have sunk within the area of its juris-
diction . During the argument of The
Douglas , Brett , L. J. , indicated that

"may " should here be read as "must , "

and apparently to a like effect was the
judgment of Cotton , L. J. ( 7 P. D. 151 ;

51 L. J. P. D
.
& A. 89 ) . But in Dormont

v . Furness Ry . ( 52 L. J. Q. B. 331 ; 11 Q
.

B. D
.

496 ) , Kay , J. , hesitated to follow
the lead as indicated , rather than posi-
tively ruled , in The Douglas , and based
his decision for the plaintiff on another
ground .

In Davies v . Evans ( 51 L. J. M. C. 132 ;

9 Q
. B. D
.

238 ) , the magistrates decided
that the power under 35 & 36 V. c . 65 , s .

4 , whereby justices "may if they see fit "

commit a putative father for disobedience

to a bastardy order , gave a discretion
which they refused to exercise ; and on
appeal the Court was equally divided ,

Huddleston , B. , holding that the power
was obligatory , Grove , J. , holding that it

was discretionary .
MAY APPROPRIATE .

Used In Appropriation Ordinance .

The statute directing the city council ,

within the first quarter of each fiscal
year , to pass an appropriation ordinance ,

" in which such corporate authorities may
appropriate such sum or sums of money
as may be deemed necessary to defray all
necessary expenses and liabilities , " etc. ,

is mandatory . The words "may appro-
priate , " are to be read as "shall " or

"must " appropriate . City of Cairo v .

Campbell , 116 III . 309 .

MAY AT HER DEATH REMAIN .

A will devising a life estate with a

power of sale to a wife and providing for

a distribution of " the property that may
at her death remain , " conclusively shows
that the testator intended that the wife
might spend all or part of the money de-

rived from a sale of the property under
the power , and implies that distribution
was to be made of only what she had not
disposed of and used . Coulson v . Al-
paugh , 163 III . 303 .
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MOXITXON (603) MONOPOLY

There were several of tiieee monien
or workmen; "some to shear the money,
some to forge it. others to beat it broad,
some to round It, and some to stamp or
coin it. " Cowell. voo. "Monlers;" "Mint."

A banker; one who dealt in money. Cow-
ell.

MONITION. In practice. A process in the
nature of a summonH, which is used in tlie

civil law, and in those courta which derive
their practice from the ctvll law.
A general monition is a citation or sum-

mons to all persona interested, or, as is com-
moolj laid, to the whole world, to appear
and show cause why the libel filed in the case
should not be sustained, and the prayer of
relief frranted. This is adopted In prize cas-

ea, admiralty suite for forfeitures, and other
salts in rem. when no particular individuals
are summoned to answ< r. In such eases, the
taking possession of the property libelled,
aad this general citation or monition, served
according to law. are considered constructive
notice to the world of the pendency of the
suit; and the Judgment rendered thereupon
la conclusive upon the title of the property
which may be affected. In form, the moni-
tion is substantially a warrant of the court,
in an admiralty cause, directed to the marshal
or hia deputy, eommandlnff him. in the name
of the president of the Pnited States, to give
public notice, by advertisements In such news-
papers as the court may select, and by notifi-

cations to be posted in pulillc places, that a
libel has been filed In a certain admiralty
cause pending, and of the time and i)la< e ap
pointed for the trial. A brief statement of
the allegations in the libel Is usually con-
tained In the monition. The monition is

served in the manner directed in the war-

MONOCRACY. A coTemnMUit by one per-
only.

A mixed monition is one which contains
dIroctuiriB for a geut-ral monition to ail per-
aons interested, and a special summons to
particular persons named in the warrant.
This Is served by newspaper advertisements,
by notifications i)ostt'(i in public places, and
by delivery of a copy attested by the officer

to each person specially named, or by leaving
It A his nsual place of residence.

A special monition is a similar warrant,
directed to the marMial or his deputy, requir-
ing him to give special notice to certain per-

sons, named in the warrant, of the pendency
of the suit, the grounds of it, and the time
and place of trial. It is served by delivery
of a copy of the warrant, attested by the of-

ficer, to each one of the adverse iiartics. or

by leaving the same at his usual place of
residence; but the service riiould be personal,
if possible. Clerke. Prax. tit. 21: Dunl. Adm.
Frac. 135. See Conkl. Adm.; Pars. Mar. Law.

MONITORY LETTER. In ecclesiastical
law. The process of an official, a bishop, or
other prelate having jurisdiction, issued to

compel, by ecclesiastical censures* those who
know of a ertme^ or other matter whlA re-
qniros to bo expliiined, to oomo and reveal It
Merlin, Repert

MONOCRAT. A monarch who governs
alone; an absolute governor.

MONOGAMY. The state of having only
one husband or one wife at a time. ,

A marriage contracted between one man
and one woman, in exclusion of all the rest
of mankind. The term is used In. opposition
to "bigamy" and '^lygamy." Wolff. Dr. NaL
8 857.

MONOGRAM. A character or diihcr ri)m-

posed of one or more letters interwoven, be-

ing an abbreviation of a name.
A signature made by a monogram would

perhaps be binding provided It could l>e prov-
ed to have been made and intended as a Stg*

natore. 1 I>enio (N. Y.) 471.
There seems to be no reason why such a

signature should not be as binding as OttO
which Is altogether illegible.

MONOMACHY. Single combat

MONOMANIA. In medical jurisprudence.
Insanity only upon a particular subject, and
with a ringle delusion of the mind.
The most slmiile form of this disorder is

that in which the patient has imbil)eil some
single notion, contrary to common sense, and
to his own experience, and which seems, and
no doubt really is. dependent on errors of
sensation. It is supposed the mind in other

respects retains its intellectual powers, in
drder to avoid any civil act done or criminal
responsibility Incurred, it must manifestly
appear that the act in question was the ef-

fect of monomania. Cyc. Prac. Med. "Sound-
ness and Unsoundness of Mind;" Ray, Ins. |
203; 13 Ves. 89: 3 Brown, Ch. 444; 1 Add.
Ecc. 28:?; 2 Add. Kcc. 402; Hagg. IS: 2 Add,
79, 94. 209; 6 Car. A P. 16%; Burrows. Ins.

484. 485. Bee "Delusion:" "Mania."

MONOMANIACS. Persons who are insane
upon some one or more subjects, and appar-
ently sane upon all others. 2 Redf. Sur. (N.
Y.) 34. 87.

MONOPOLiA DICITUR. CUM UNU8 SO-
lus aliquod genus mereattirae univeraum
emit, pretium ad suum libitum statuens.
it is said to be a monopoly when one person
alone buys up the whole of one Und of com-
modity. fixing a price at his own pleasure.
1 1 Coke, 86.

MONOPOLIUM (Graeco-Lat.) The sole
power, right, or privilege of sale; monopoly;
a monopoly. Calv. Lex.: Code, 4. 68; OrOtittS
de Jure Helli. lib. 2. c. 12. § IG.

MONOPOLY (from Ij&L mmnt}mlium. 9. p.)

The exclusive privilege of selling any com-
modity. Ileflncd in English law to he "a
license or privilege allowed by the king for
the sole buying and sdHag, making, woric-

lag. or usinp of anything whatsoever, where-
by the subject in general is restrained from
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MONSTER {604) MOOT

that liberty of manufactnrinp or trading
wblch he luul before." 4 Bi. Comm. 169; 4

Stepb. Oomm. ML
Anj eatcIuilTe ri^ or prtTilacv<

MONSTER. An animal which has a con-
formation contrary to the order of nature. 2
Dmigl. Warn, Fhys. 422.
A roonptor, although horn of a woman in

lawful Wedlock, cannot Inherit. Those who
have, however, the essential parts of the hu-
man fonn, and bave merely aome defect of
conformatioii, are dqiable of Inheriting, if

othrrwlse qualified. 2 Bl. Comm. 246; 1

Beck. Med. Jur. 366; Co. Lltt 7. 8; Dig. 1. 6.

14; 1 Swift. Syetem. SSI; Fred. Oode, pt. 1,

bk. 1. tit. 4. § 4.

No living human birth, however much it

may differ from human shape, can be law-
fully destroyed. Traill. Med. Jur. 47. See
Brland, Med. Leg. pt 1, c. 6, art 2, i 8; 1

FOdere, Med. Leg. If 40^406.

M0N8TRAN8 DB DROIT (Fr. ahowing of
right). A common-law process hy which res-

titution of personal or real property is ob-
tained from the crown by a subject. Chit.

Prerog. Or. 346; 3 Bl. Comm. 266. By tbis
proeesi^ when the facts ot the title of the
crown are already on record, the facts on
which tbe plaintiff relies, not inconsistent
with 8n<sh reoord. are rihown, and Judgment
of the court prayed thereon. The judgment,
if against the crown, is that of ouster le

main, which vests possession in the sub-
ject without execution. Bac. Abr. "Prerog-
atlTe" (E): 1 And. 181: S Leigh (Va.) 612;
12 Orat (Va.) 664.

MON8TRAN8 DE FAIT (Ff. showing of a
deed). profert Bac Abr. Tleas" (I 12,

note 1).

MONSTRAVERUNT, WRIT OF. In Eng-
libh law. A writ which lies for the tenants
of ancient demesne who hold by free char-
ter, and not for those tenants who hold by
copy of court roll, or by the rod. according
to tbe custom of the manor. Fitzh. Nat
Brer* 81.

M0NTE8 PIETATI8. or MONT8 DE Pl-
ete. Institutions established by public au-
thority for lending money vpoB pledge of
goods.

In these establishments a fund i.s provided,
with suitable warehouses, and ail necessary
accommodatlonB. Ther are managed by di-

rectors. When the money for whii b the
goods pledged is not returned in proper time,
the Koods are sold to reimburse the institu-
tions. They are found principally on the con-
tinent of Europe. With us. private persons,
called "pawiit.mkrrs," perform this office.—
sometimes with doubtful fidelity. See Bell,
Inst 6. 8. 8.

MONTH. A space of time Tarfanuly com-
puted, as it is applied to astroiumileil, etvil

or solar, or lunar months.
The astronomical month contains one*

twelfth part of the time employed by the sun
in going through the zodiac. In law. when

a month simply is mentioned, it if> never nm*
derstood to mean an astronomical month.

The civil, solar or calendar month is that
which agrees with the Gregorian calendar;
and these months are known by the names of
January, February, March, etc They are
composed of unequal portions of time. There
are seven of thirty-one days each, four of
thirty, and one whidi to MaMttmee comDoaed
of twenty-eight daya, and in leiM^ yean of
twenty-nine.

The lonar month consists of twenty-«lglit
days.

By the law of England, a month means or-
dinarily, to common contracts, as In leaMn; m
lunar month. A contract, therefore, made
for a lease of land for twelve months would
mean a lease for forty-eiglit weeks only. 2
Bl. Comm. 141; 6 Coke, 62; 6 Term R. 224; 1
Bfaule ft 8. Ill: 1 Blng. 807. A dtstlnetiOB
has been made between "twelve months" and
"a twelve-montha." Tbe latter haa been held
toneaaayear. 8 Coke, 81.

But In mercantile contracts in England,
and for any purpose in tbe United States, a
month simply slfnilles a calendar month.
Chit. Bills?. 406: 3 Brod. & B. 187; 1 Maule A
S. Ill; Story, Bills, § 143; Story. Partn. §
213; 2 Mass. 170; 4 Mass. 460; 6 Watts A S.
(Pa.) 179; 1 Johns. Caa. (N. Y.) 99; 4 Wend.
(N. Y.) 512: 15 Johns. (N. Y.) 358; 2 Cow.
(N. Y.) 518. 605; 2 Dall. (Pa.) 302; 4 DaM.
(Pa.) 143; 4 Ma.ss. 461; 4 Bibb (Ky.) 105.

In England, in the ecclesiastical law.
months are computed by the calendar. 8
Burrowe, 1456; 1 Maule A S. 111.

MONUMENT. A thing Intended to trans-
mit to posterity the memory of some one. A
tomb where a dead body has been deported.

In this sense it differs from a "cenotaph."
which is an empty tomb. Dig. 11. 7. 2. ¤;
Id. 11. 7. 2. 42.

A permanent landmark, whether natnraJi er
artifldal, established for the purpose off indi-
cating a boundary.

MONUMENTA QUAE NOS RECOROA
vocamus sunt veritatis et vetustatis vestigia.
Monuments, which we call "records," are the
vestigea of tmtli and antUpitty. Oo. Lttt
118.

MOORING. In maritime law. The secur
ing of a vesael by a hawser or chain, or other-
wise, to the shore, or to the bottom by a
cable and anchor. The being "moored in

safety," under a policy of insurance, is being
moored in port, or at the visual place for
landing and taking in cargo, free from any
immediate Impending peril Insured affilnsL
1 Phil. Ins. 968: 3 .Johns. (N. Y.) 88: 11

Johns. (N. Y.) 358; 2 Strange, 1243; 5 Mart
(La.) 887; 8 Maaa 818; Oode de Comm. 168.

MOOT (from Saxon fjemot. meeting togeth-
er). In English law. A term used in the

inns of court, signifying the exercise of argu-
ing Iittaglnary eaaea^ whldii young faarrisUri
and students used to perform at certain

times, tbe better to be enabled by tbis prac-
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MONEYED CORPORATIONS

MONEYED CORPORATIONS .

Theterm"moneyed " is applied to cer-
taincorporationsin some states. In New
York, "moneyed" corporations are defined
bystatuteto be corporations formed un-

de
r

or subject to the banking or insurance

la
w , and they include every corporation

havingbanking powers , or having the
power to make loans upon pledges or de-
posits, or authorized by law to make con-
tracts of insurance . Fletcher Cyclopedia
Corporations133 .

MONEYS .

SeeMoney .

ΜΟΝΟΜΑΝΙΑ .

Partialintellectual mania ; a mania on

on
e

subject. Hopps v . People , 31 Ill . 390 .

" 'Monomania is insanity upon a single
subject. It is an insane delusion which
rendersthe person afflicted incapable of
reasoning on that particular subject ; he
assumesto believe that to be true which

ha
s

no foundation or reason in fact on
which to found his belief . ' " Haines v .

Hayden, 95 Mich . 354 , quoting charge

of trial judge and affirming it .

MONOPOLY .

An exclusive right granted to a few ,

of somethingwhich was before of com-
monright. Bridge v . Bridge , 11 Peters

( U. S. ) 607.

An institution or allowance from the
Bovereignpower of the state by grant ,

commission or otherwise , to any person

or corporation, for the sole buying , sell-

in
g

, making, working , or using of any-
thing, whereby any person or persons ,

bodiespolitic or corporate , are sought to

be restrained of any freedom or liberty
theyhadbefore , or hindered in their law-

fu
l

trade. Slaughter -House Cases , 16
Wall. ( U. S. ) 102 .

" A monopoly, in the modern sense , is

createdwhen , as a result of efforts to that
end, previouslycompeting businesses are

80 concentrated in the hands of a single
person or corporation , or a few persons

MONTH

or corporations acting together , that they
have power to practically control the
prices of commodities and thus to prac-
tically suppress competition . " United
States v . Tobacco Co. , ( C. C. ) , 164. Fed .

700 .

A monopoly exists where all , or nearly
all , of an article of trade or commerce
within a community or district is brought
within the hands of one man or set of
men , as to practically bring the handling
or production of the commodity or thing
within such single control to the exclu-
sion of competition or free traffic therein .

Herriman v . Menzies , 115 Cal . 20 .

A combination of persons or corpora-
tions for the purpose of raising or con-
trolling the prices of merchandise or any
of the necessaries of life . Chicago , W.

& V. Coal Co. v . People , 114 Ill . App .

107 .
"Monopoly , " as used with reference to

the franchise of a public utility corpora-
tion operating under an indeterminate
permit granted pursuant to the public
utility law ( ch . 499 , Wis . L. 1907 ) , is

equivalent to exclusive privilege , and has
none of the essentials of monopoly so
offensive to the common law and prohi-
bited by some constitutions . Calumet
Service Co. v . Chilton , 148 Wis . 334 .

ΜΟΝΤΗ .

A calendar month ends on the corres-
ponding day in the month succeeding its
beginning , less one day . People v . Coffin ,

279 111. 401 .

1 Mich . Comp . Laws , §50 , subd . 10 ,

provides : " The word 'month , ' shall be
construed to mean a calendar month . "

Guardian's Sale Clerical Error .

A decree in a petition for license to sell
the property of a ward for his mainten-
ance which recites that the parties ap-
peared on the "3rd day of March " will
be construed to mean the "3rd day of
April , " where it is plain from the decree
that the use of the first expression was a

clerical error , and where the error does
not affect the jurisdiction of the court .

Nichols v . Mitchell , 70 111. 262 .
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SECTION 2: Federal Merger Opinions Discussing Efficiencies 
 
Cases that discussed efficiencies and were searched to determine whether they contained not just 
a perfunctory recitation of the full statute, but a “may . . . tend to create a monopoly” analysis: 
 

§ RSR Corp. v. FTC, 602 F.2d 1317, 1324–25 (9th Cir. 1979). 

§ Lektro-Vend Corp. v. Vendo Co., 660 F.2d 255, 274–75 (7th Cir. 1981). 

§ United States v. Baker Hughes Inc., 908 F.2d 981, 982-84 (D.C. Cir. 1990). 

§ FTC v. Univ. Health, Inc., 938 F.2d 1206, 1209 (11th Cir. 1991). 

§ FTC v. Tenet Health Care Corp., 186 F.3d 1045, 1048, 1054 (8th Cir. 1999). 

§ FTC v. H.J. Heinz Co., 246 F.3d 708, 713–18 (D.C. Cir. 2001). 

§ ProMedica Health Sys., Inc. v. F.T.C., 749 F.3d 559, 571 (6th Cir. 2014). 

§ Saint Alphonsus Med. Ctr.-Nampa Inc. v. St. Luke’s Health Sys., Ltd., 778 F.3d 775, 783, 

791 (9th Cir. 2015). 

§ FTC v. Penn State Hershey Med. Ctr., 838 F.3d 327, 347–51 (3d Cir. 2016). 

§ United States v. Anthem, Inc. 855 F.3d 345, 349 (D.C. Cir. 2017). 

§ FTC v. Hackensack Meridian Health, Inc., 30 F.4th 160, 175 (3d Cir. 2022). 

§ United States v. Country Lakes Foods, Inc. 754 F. Supp. 669, 675, 680 (D. Minn. 1990). 

§ FTC v. Butterworth Health, 946 F. Supp. 1285, 1300–02 (W.D. Mich. 1996), aff’d per 

curiam without published opinion, 121 F.3d 708 (6th Cir. 1997). 

§ FTC v. Staples, Inc., 970 F. Supp. 1066, 1070, 1088–90 (D.D.C. 1997).   

§ FTC v. Cardinal Health, Inc., 12 F. Supp. 2d 34, 61 (D.D.C. 1998). 

§ FTC v. Swedish Match, 131 F. Supp. 2d 151, 171–72 (D.D.C. 2000). 

§ New York v Deutsche Telekom AG, 439 F. Supp. 3d 179, 207–17 (S.D.N.Y. 2020). 

 

 


