Sorry (Not Sorry):
Decoding #MeToo Defenses

Charlotte S. Alexander”

This Essay examines the text of over two hundred public statements issued
by people accused of work-related sexual harassment and misconduct as part of
the #MeToo movement. Using both computational and manual text analytics
approaches, the project constructs a typology of the statements’ substantive
content, including admissions, denials, defenses, and apologies; their emotional
content, including anger, anxiety, and sadness; and their cognitive content,
including authenticity and certainty. The project also tracks specific themes
throughout the statements, including attacks on the accusers, references to
changing workplace norms, addiction and mental health stories, and concerns
about due process. Building on this descriptive picture, the Essay uses the
statements to assess the #MeToo movement’s progress in holding individual
perpetrators to account, and in achieving structural change.
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None of them accuse me of doing anything other than, maybe, they didn’t like
a joke I told.!
—Presidential candidate Michael Bloomberg, under questioning at a February
2020 debate about his alleged history of “crude, sexist comments” to women
employees.2

I came of age in the 60°s and 70’s [sic], when all the rules about behavior
and workplaces were different. That was the culture then.’
—DMovie producer and convicted rapist Harvey Weinstein in a 2017 statement
addressing multiple allegations of rape, sexual assault, and sexual harassment
by female employees and other women.”*

1. Sasha Pezenik, /In #MeToo Era, Bloomberg’s Comment ‘They Didn’t Like a Joke I Told’
Could Strike a Nerve: Experts, ABC NEWS (Feb. 20, 2020, 7:28 PM), https://abcnews.go.com/
Politics/metoo-era-bloombergs-comment-joke-told-strike-nerve/story?id=69096737 [https://perma
.cc/3D7Q-44CS].

2. Id.
3. Harvey Weinstein, Statement from Harvey Weinstein, N.Y. TIMES (Oct. 5, 2017), https://
www.nytimes.com/interactive/2017/10/05/us/statement-from-harvey-weinstein.html [https://

perma.cc/MMA4P-EK9K]. The accusations against Weinstein launched the #MeToo movement.
Jessica Bennett, The ‘Click’ Moment: How the Weinstein Scandal Unleashed a Tsunami, N.Y.
TIMES (Nov. 5, 2017), https://www.nytimes.com/2017/11/05/us/sexual-harrasment-weinstein-
trump.html [https:/perma.cc/F7E2-5Q2P].

4. Weinstein was convicted in February 2020 for rape and criminal sexual acts. His lawyer plans
an appeal after sentencing in March 2020. Full Coverage: Harvey Weinstein Is Found Guilty of
Rape, N.Y. TIMES (Feb. 24, 2020), https://www.nytimes.com/2020/02/24/nyregion/harvey-
weinstein-verdict.html [https://perma.cc/KZ8T-GA42].
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Introduction

In response to Bloomberg’s defense of humor gone wrong, audio of the
debate records the audience booing and groaning loudly.” There was no live
audience for Weinstein’s “times have changed” defense, but commentators
at the time also issued a collective groan.® Actor Tom Hanks summarized
these sentiments, saying, “You can’t buy, ‘Oh, well, I grew up in the ‘60s and
“70s and so therefore ....”"" Yet both “times have changed” and “just
joking” have become tropes in the accused’s responses to #MeToo claims.®

This Essay gathers over two hundred public statements like
Bloomberg’s and Weinstein’s to study what the #MeToo accused say, and
how they say it. Using a combination of computational text analytics and
manual qualitative text analysis, the Essay constructs a typology of
admissions, denials, defenses, and apologies. We also track specific themes,
identifying, for example, instances of discrediting accusers, addiction and
mental health stories, and concerns about due process. In addition, we
examine the statements’ emotional content. Using algorithms that detect
positive and negative emotions from text, and the intensity of expression, we

5. Pezenik, supra note 1.

6. See Caroline Framke, Deciphering Harvey Weinstein’s Bizarre Defense Against Sexual
Harassment Claims, VOX (Oct. 5, 2017, 4:34 PM), https://www.vox.com/culture/2017/10/5/
16432006/harvey-weinstein-statement-sexual-harassment (analyzing the ‘“series of bizarre
defenses” in Weinstein’s statement); Megan Garber, What Harvey Weinstein’s Apology Reveals,
ATLANTIC (Oct. 5, 2017), https://www.theatlantic.com/entertainment/archive/2017/10/harvey-
weinstein-apology/542193/ [https://perma.cc/QC33-KXDT] (calling the apology “a sad—and
supremely strange—reminder of how distant true ‘progress’ really is, at this moment in American
cultural life, as (some) women advance and as (some) men grapple with that shift”); Janet Eve
Josselyn, The Sixties Made Me Do It! Harvey Weinstein’s Excuse, HUFFPOST (Oct. 5, 2017, 5:40
PM), https://www.huffpost.com/entry/the-sixties-made-me-do-it-harvey-weinsteins-excuse_b
~59d6a427e¢4b08ce873a8cc77 [https://perma.cc/32VF-934B] (“It has nothing to do with the ‘60s or
“70s. It has everything to do with assholes who treat people badly . . . .”).

7. Maureen Dowd, Hollywood’s Most Decent Fella on Weinstein, Trump and History,
N.Y. TIMES (Oct. 11, 2017), https://www.nytimes.com/2017/10/11/style/tom-hanks-uncommon-
type-harvey-weinstein-donald-trump.html [https://perma.cc/66ZF-8BWW].

8. See, e.g., Anne Midgette & Peggy McGlone, In Wake of Post Story About Allegations,
an Opera Director Leaves the Field, WASH. POST (Aug. 1, 2018, 2:14 PM), https://www
.washingtonpost.com/entertainment/music/in-wake-of-post-allegations-a-music-director-leaves-
the-field/2018/08/01/1fa4477a-95b9-11e8-80e1-00e80e1{df43_story.html [https://perma.cc/YZA2
-E957] (quoting opera director Bernard Uzan as stating, “I come from a very different culture, I am
of the sixties generation, which is not an excuse, but simply a fact ....”); Jackie Wattles,
Chloe Melas & An Phung, Morgan Freeman: ‘I Did Not Assault Women,” CNN (May 27, 2018,
1:15 PM), https://www.cnn.com/2018/05/26/entertainment/morgan-freeman-harassment-statement
/index.html [https://perma.cc/Q4AG-DR6X] (“I would often try to joke with and compliment
women, in what I thought was a light-hearted and humorous way.”); Emily Yoffe, Democrats Need
to Learn from Their Al Franken Mistake, ATLANTIC (Mar. 26, 2019), https://www.theatlantic.com
/ideas/archive/2019/03/democrats-shouldnt-have-pressured-al-franken-resign/585739/ [https://
perma.cc/EJB8-SKT7] (quoting Al Franken as saying about a photo of him pretending to grab the
breasts of a sleeping colleague, “[a]s to the photo, it was clearly intended to be funny but wasn’t. I
shouldn’t have done it”).
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classify statements by their emotional valence and then explore correlations
between emotional and substantive content. Finally, we capture evidence of
cognitive processes in the statements. We deploy tools to detect markers of
authenticity/deception and certainty/tentativeness, and assess those attributes
against both substance and emotion.

To preview the findings that follow, the statements were, on the whole,
full of denials and defenses, including arguments about what “counts” as
harassment, and references to the accused’s own career accomplishments.
Apologies were relatively rare, appearing in only one-third of statements.
Further, the defenses and denials were angry, certain, and intense.

Building on this descriptive picture, the Essay then moves to the
normative. Here, we use the statements’ text to assess the #MeToo
movement’s progress on two fronts: individual and structural. On the
individual front, we ask whether the statements evince change, or a new
understanding of the accuser’s perspective. Here, we omit all statements that
contain a full denial—giving those accused the benefit of the doubt—and
instead focus only on the statements that contain some admission or defense.
These, we posit, are where the greatest possibility for individual change
might lie, where the parties agree on what happened but might disagree as to
its interpretation. Even with this limitation, relatively few statements
contained language signaling that the individual accused was attempting to
reconcile different perspectives, or to see their own behavior in a different
light.

Even if all of the individual #MeToo accused adopted a new perspective
on harassment and misconduct, however, this might only be weak tea. As
writer Masha Gessen asks, “In the #MeToo revolution, does the focus on
identifying bad actors distract us from breaking down the structures that
enable them?” Legal scholar Tristin Green raises a similar concern,
observing, “Commentators and activists who are willing to work within the
individualized frame . . . are likely to be sorely disappointed in the efficacy
of their efforts.”' This is because the individual focus may result in reformed
harassers, but does nothing to prevent the regeneration of harassment
perpetuated by future harassers who emerge from the same institutional and
cultural environment. As Vicki Schultz puts it, writing jointly with nine other
legal scholars, #MeToo creates the chance “[tJo move beyond the status

9. Masha Gessen, An N.Y.U. Sexual-Harassment Case Has Spurred a Necessary Conversation
About #MeToo, NEW YORKER (Aug. 25, 2018), https://www.newyorker.com/news/our-columnists
/an-nyu-sexual-harassment-case-has-spurred-a-necessary-conversation-about-metoo [https://perma
.cc/8746-WDIA].

10. Tristin K. Green, Was Sexual Harassment Law a Mistake? The Stories We Tell, 128 YALE
L.J.F. 152,167 (2018), https://www.yalelawjournal.org/forum/was-sexual-harassment-law-mistake
[https://perma.cc/M9J8-6Y7U].
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quo[,] . .. beyond individual solutions to approaches that hold institutions
accountable for systemic harassment and its sources.”""

The Essay, then, mines the statements for evidence of structural change,
of acknowledgment of power imbalances and commitment to change them.
Here, too, the text offers up little hope. The statements are replete with
references to the accused’s own power: their long careers, their many
accomplishments. There are also repeated references to the harm to the
accused and his/her family or company, and overall a relentless focus on the
“I”” rather than on the accuser and his/her perspective. Taken together, these
textual characteristics reinforce the primacy and power of the accused, as
against the inferior accuser. In this view, the statements themselves and the
acts of misconduct that preceded them are both symptoms of the same
underlying sexism and misogyny.

Thus, the Essay offers a somewhat dispiriting descriptive and normative
analysis of #MeToo’s progress. However, these analyses perform a useful
mapping function for #MeToo advocates, revealing the areas where the
accused seem merely to be talking past their accusers and falling back on
power-reinforcing tropes and themes.

The Essay proceeds as follows. Part I describes our data and methods
and provides some initial descriptive statistics. Part II presents our analyses
of the statements’ substance, while Part I1I discusses emotion and cognition.
Part I'V assesses the statements from the perspectives of #MeToo’s individual
and structural goals. Supplemental materials appear in the Appendices.

I.  Data, Methods, and Descriptive Statistics

The #MeToo movement began in October 2017 with a tweet by actress
Alyssa Milano: “If you’ve been sexually harassed or assaulted write ‘me too’
as a reply to this tweet.”'? As the movement gathered more tweets, and more

11. Vicki Schultz, Open Statement on Sexual Harassment from Employment Discrimination
Law Scholars, 71 STAN. L. REV. ONLINE (2018), https://www.stanfordlawreview.org/online/open-
statement-on-sexual-harassment-from-employment-discrimination-law-scholars/ [https://perma.cc/
N945-NKCF] (describing the need to consider harassment and misconduct beyond the man-woman
dichotomy).

12. Alyssa Milano (@Alyssa_Milano), TWITTER (Oct. 15, 2017, 3:21 PM), https://twitter.com
/
alyssa_milano/status/919659438700670976 [https:/perma.cc/73DT-6XNX]. This Essay refers to
the #MeToo movement, with a hashtag, to identify the series of public accusations made against
high-profile figures, often on social media, which launched in October 2017 with a tweet by actress
Alyssa Milano. See Sandra E. Garcia, The Woman Who Created #MeToo Long Before Hashtags,
N.Y. TIMES (Oct. 20, 2017), https://www.nytimes.com/2017/10/20/us/me-too-movement-tarana-
burke.html [https://perma.cc/T4E3-STKM] (“On Sunday, those two words burst into the spotlight
of social media with #metoo, a hashtag promoted by the actress Alyssa Milano.”). We study the
public statements that the accused issued in response to #MeToo accusations. However, we also
acknowledge the prior, and continuing, work of activist Tarana Burke, who in 2007 established a
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public attention, 7he New York Times noted that “a great many powerful men
[saw] their careers disintegrate, and with astonishing speed.”'* By that
newspaper’s math, allegations by 920 accusers “[bJrought [d]Jown 201
[plowerful [m]en” over the course of 2017 and 2018.'"* The website Vox
identified 262 notable people who were accused of misconduct during just
seven months in 2017-2018," Bloomberg News counted 429 over the full
one-year period, presumably including those against the company’s owner, '®
and Time identified 414 in eighteen months."’

This Part describes our methods for identifying and gathering all
available statements issued publicly by the #MeToo accused in response to
the claims cataloged above. This Part also presents a basic descriptive picture
of the industries of the accused and common language used in the statements.

A.  Data and Methods

The text studied here comes from 219 public statements issued by
people accused of sexual harassment or misconduct as part of the #MeToo
movement, as of mid-2019. We assembled this set as follows. First, we
gathered names of the accused from lists maintained by three online sources:
the websites of the New York Times, Bloomberg, and Vox.'"® We cross-
referenced the three lists to generate a set of 372 unique names. We then
performed Google searches for any statement issued by the accused in
response to the accusations. These statements included official statements
labeled as such by the accused or their representative, and reported in the

campaign called Me Too, and a separate nonprofit organization, with a focus on the wellbeing of
survivors of sexual abuse, assault, and exploitation, particularly that of young women of color. /d.;
see also Tarana Burke, The Inception, JUST BE INC., https:/justbeinc.wixsite.com/justbeinc/the-me-
too-movement-cmml [https://perma.cc/V2TV-JW2R] (describing the origins of Ms. Burke’s Me
Too campaign). Our use of the hashtag is not meant to ignore the contributions of Ms. Burke’s
campaign, but rather to focus attention on the particular discourse that has arisen around and in
response to public allegations of workplace sexual harassment.

13. Bennett, supra note 3.

14. Audrey Carlsen, Maya Salam, Claire Cain Miller, Denise Lu, Ash Ngu, Jugal K. Patel &
Zach Wichter, #MeToo Brought Down 201 Powerful Men. Nearly Half of Their Replacements Are
Women, N.Y. TIMES (Oct. 29, 2018), https://www.nytimes.com/interactive/2018/10/23/us/metoo-
replacements.html [https://perma.cc/49EY-UW4K].

15. Anna North, Constance Grady, Laura McGann & Aja Romano, 262 Celebrities, Politicians,
CEOs, and Others Who Have Been Accused of Sexual Misconduct Since April 2017, VOX (Jan. 9,
2019), https://www.vox.com/a/sexual-harassment-assault-allegations-list [https://perma.cc/S8S2-
N452].

16. Riley Griffin, Hannah Recht & Jeft Green, #MeToo: One Year Later, BLOOMBERG (Oct. 5,
2018), https://www.bloomberg.com/graphics/2018-me-too-anniversary/ [https://perma.cc/5RF5-
BM69]

17. Jeff Green, #MeToo Has Implicated 414 High-Profile Executives and Employees in
18 Months, TIME (June 25, 2018, 11:49 AM), https://time.com/5321130/414-executives-metoo/
[https://perma.cc/LU69-Y VDB].

18. Carlsen et al., supra note 14; Griffin et al., supra note 16; North et al., supra note 15.
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media; tweets; first-person posts on the accused’s own or other websites; and
statements made during media interviews. This process produced a total of
273 statements issued between June 2017 and June 2019.

We then manually reviewed each statement to assess whether the
underlying circumstance implicated sexual harassment law under Title VII
of the Civil Rights Act of 1964, i.e., where the accused was the present, past,
or potential future employer of the accuser.'” This scope is intentionally
narrow: it retreats from the broader extralegal sweep of #MeToo in order to
anchor the statements to the set of established employment-related sexual
harassment definitions and defenses that have grown up under Title VIL.
Through this process, we discarded 54 statements, leaving our study set
of 219.

Notably, this process comes nowhere near to identifying the universe of
all #MeToo allegations, as the lists that were our starting point comprised
only people who were sufficiently notable to draw media attention when
accused. Moreover, our search process likely failed to find some public
statements. Nevertheless, this set of statements represents the most
comprehensive compilation to date of public responses to workplace-related
#MeToo accusations.”’

To analyze these statements, we used both computational and manual
methods. Here, we borrow a metaphor offered by computational political
scientist Justin Grimmer. Grimmer analogizes collections of text to a
haystack.?’ Humans are quite good at analyzing the characteristics and
attributes of an individual straw (performing a close reading of text), but quite
bad at efficiently and quickly sorting, organizing, or categorizing the entire
stack of hay (grouping like statements with like statements).”* Computers’
proficiencies are the reverse: they are excellent sorters but poor close
readers.”

This Essay approaches the haystack of statements in both ways. We use
computational methods to analyze the text as data, allowing us to find and
exploit patterns in word usage to sort, organize, and classify the statements
into useful analytical groupings. We also perform close readings, using our
own human understanding of language and subject-matter expertise to extract

19. Title VII of the Civil Rights Act of 1964, 42 U.S.C. § 2000¢ et seq. (1964).

20. A smaller scope study, of statements issued by seventy-one accused men, appears in Nicole
Allaire, Zhuojun Joyce Chen & Shing-Ling S. Chen, To Apologize, or Not to Apologize: Accounts
of the Accused in Sexual Misconduct Cases, in BUILDING SEXUAL MISCONDUCT CASES AGAINST
POWERFUL MEN 149 (Shing-Ling S. Chen, Zhuojun Joyce Chen & Nicole Allaire eds., 2019). The
present study offers a more granular look at three times the number of statements and mines the
understandings of sexual harassment and misconduct that the accused present.

21. Justin Grimmer, Political Science 452: Text as Data, STAN. UNIV. 11 (Apr. 6, 2011), http://
stanford.edu/~jgrimmer/tc1.pdf [https://perma.cc/8XGY-LEED].

22. 1d.

23. Id.
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meaning from the text that is relevant and useful in this particular domain.
Throughout the remainder of the Essay, we identify and explain the particular
methods we use in the various parts of our analysis. We turn next to some
basic descriptive statistics that begin to reveal the shape and content of our
statement set.

B.  Descriptive Statistics

Among this set are 216 statements by men, or 99%. The remaining three
accused were women. Table 1 below shows the distribution of statements by
the industry of the accused. Perhaps unsurprisingly, due to the origins of the
#MeToo hashtag in accusations by movie actresses, the arts and
entertainment industry accounts for the largest proportion of the accused
(43% of statements).

Figure 1: Top Seventy-Five Words by Frequency, Stemmed and Stopwords
Removed
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take know ever people

. employee anything
behavior pioe” - Support colleague

false
person WQI’ story

right ing | truth investigate
apolo V even arass Can
tlme P g forward . o past say public

process hope feel think respect
famlly ago alway alle SOITY part Ocl'cl)éne
‘ N] response
cglm deeply individual Want g e ar
like reportdeny said other friend also y

career

action Way anyone believe

fact Contlnue
make claim]je\]er

hurt  Jife just someone
accus goyxyg] M de

Nineteen percent of the statements appear to have been issued by third
parties, including lawyers and agents speaking about the accused in the third
person, and the remaining 81% use the first person. Those first-person
statements are heavily subjective: in almost three-quarters of those
statements, “I,” “me,” and other pronouns referring to the first person
accounted for 10% or more of the words in a statement. We return to the topic
of subjectivity—examining whose subjectivity is relevant in a sexual

harassment analysis—later in the Essay.
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Expanding beyond pronouns to all parts of speech, the average word
count across statements is 1,148, though statement length varies
considerably, from a minimum of one (“Lies.”), to a maximum of about
15,000 (an essay published on an accused’s website).

The word cloud in Figure 1 below illustrates the top seventy-five words
by frequency across the whole statement set, where larger font size indicates
heavier usage. The word cloud omits commonly used, low-value terms
known as “stopwords” such as “the” and “and.” It also displays the words in
stemmed format, meaning that “allegation,” “allegations,” and “allege,” for
example, are combined in the word cloud as “alleg.”**

Table 1: Statements by Industry of Accused

Industry Frequency Percent
Arts & entertainment 95 43%
Media 43 20%
Politics 40 18%
Nonprofit, education, religious 19 9%
Business & tech 16 7%
Restaurant & food service 6 3%
Total 219 100%

While word clouds do not provide sufficient information to support a
detailed analysis, they nevertheless provide some access to the text’s main
themes.”® Here, the top two words are the adverb “never” and the stem
“alleg.” The predominance of “never” aligns with the predominance of
denials and defenses in the statements, discussed further in the following
Part. Indeed, in some statements, over 20% of the words were negations,
including not only “never,” but also “not,” “cannot,” “can’t,” and similar
contractions.

The dominance of the “alleg” stem is also significant, along with
“claim,” with both words appearing among the top seventy-five. As sexual
harassment scholar Catharine MacKinnon points out, assumptions about

EEINT3

24. For text preprocessing steps such as removing stopwords and stemming, we used the
quanteda package in the R programming language. See Kenneth Benoit, Kohei Watanabe, Haiyan
Wang, Paul Nulty, Adam Obeng, Stefan Miiller & Akitaka Matsuo, quanteda: An R Package for
the Quantitative Analysis of Textual Data, J. OPEN SOURCE SOFTWARE, Oct. 2018, at 774
(presenting quanteda as a package for natural language processing tasks like tokenization and
stemming).

25. See Justin Grimmer & Brandon M. Stewart, Text as Data: The Promise and Pitfalls of
Automatic Content Analysis Methods for Political Texts, 21 POL. ANALYSIS 267, 272 (2013) (“A
simple list of words . . . is often sufficient to convey the general meaning of a text.”).
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truth and credibility are embedded in this terminology. She notes, “It is still
generally said that women ‘allege’ or ‘claim’ they were sexually assaulted;
those accused then ‘say’ or ‘assert’ it did not happen or ‘deny’ what was
alleged.””® She proposes an alternative linguistic world, in which “[s]urvivors
could ‘report’ sexual violation, or ‘say’ they were sexually violated. The
accused could then ‘allege’ or ‘claim’ it did not occur, or did not occur as
reported.”?’ The heavy use of “alleg” combined with “claim” in the text here
suggests that we are far from MacKinnon’s proposed understanding.

The relatively smaller size of “sorry” and the stem “apolog” in the word
cloud is also revealing, aligning with the scarcity of apologies in the
statement set, discussed further below. Notably, if we sum the frequencies of
“sorry” and “apology” on the one hand, and “false” and “deny” on the other,
the two are almost equal: 118 versus 114. These totals draw only from the
top seventy-five terms, but expanding the scope would likely reveal a further
bias in favor of denial- and defense-related language over apology- and
responsibility-related language. The manual review process described below
delves further into this subject.

Moving beyond the word cloud, for a more granular look at the
statements’ language, we used natural language processing tools to annotate
each word by its part of speech.”® This enriches the raw text by adding more

26. Catharine A. MacKinnon, Where #MeToo Came From, and Where It’s Going, ATLANTIC
(Mar. 24, 2019), https://www.theatlantic.com/ideas/archive/2019/03/catharine-mackinnon-what-
metoo-has-changed/585313 [https://perma.cc/S6S6-USEA]. Though MacKinnon speaks in terms of
harassment by men of women, this is obviously not the only circumstance under which workplace,
or other, sexual harassment and misconduct occur.

27. 1d.

28. Specifically, we used a package in the R programming language called UDPipe (version
0.8.3). Jan Wijffels, Milan Straka & Jana Strakovd, Tokenization, Parts of Speech Tagging,
Lemmatization and Dependency Parsing with the ‘UDPipe’ ‘NLP’ Toolkit, CRAN (July 5, 2019),
https://cran.r-project.org/package=udpipe [https://perma.cc/A8N4-E4ZK]; see also Milan Straka &
Jana Strakova, Tokenizing, POS Tagging, Lemmatizing and Parsing UD 2.0 with UDPipe, SIGNLL
CONF. ON COMPUTATIONAL NAT. LANGUAGE LEARNING 88 (Aug. 3-4, 2017), http://
ufal.mff.cuni.cz/~straka/papers/2017-conll_udpipe.pdf [https://perma.cc/X5D6-SPIL] (detailing
the updates to UDPipe 1.0). The UDPipe package enables the parsing and annotation of text to
assign various part-of-speech (PoS) tags to words and find dependencies among words and phrases.
The tool employs machine learning models that are pre-trained on a repository of manually
constructed linguistic treebanks, or text that has been thoroughly labeled at the semantic and
structural levels. See UNIVERSAL DEPENDENCIES, https://universaldependencies.org/ [https://
perma.cc/4PZ8-JJZH] (describing Universal Dependencies, or “UD,” as “a framework for
consistent annotation of grammar across different human languages” which has more than 150
treebanks in 90 languages). Having “learned” to identify PoS types and dependencies from the
manually tagged treebanks, the tool can then easily perform the same tasks to parse and annotate
new instances of text. The RAKE tool, for example, which was used to generate the key adjective—
noun phrases shown in Figure 2 above, builds on UDPipe PoS tagging. The UDPipe tool is
commonly used across disciplines, and is currently capable of processing text in sixty-four
languages. See, e.g., Fabrizio Gilardi & Bruno Wiiest, Text-as-Data Methods for Comparative
Policy Analysis, in HANDBOOK OF RESEARCH METHODS AND APPLICATIONS IN COMPARATIVE
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information to our data about the types of words that are present and the
linkages among them. For further detail, the figures in Appendix A list the
top twenty nouns, adjectives, verbs, and adverbs by frequency across the
statement set. With parts of speech identified, we are then able to examine
multi-word phrases. Figure 2 below uses an algorithm called RAKE, or Rapid
Automatic Keyword Extraction, to automatically identify the top twenty
commonly co-occurring adjective-noun sequences across all statements.”
Figure 10 in Appendix A presents RAKE-generated adverb—verb phrases
as well.

Figure 2: Top Twenty Adjective-Noun Phrases

false allegation

many people

due process

many year
personal life
colorful language
recent allegation
sexual encounter

anonymous source

human being

(=)
W

10 15 20
Occurrences

Some of the top adjective—noun phrases in Figure 2 are notable because
they square with the denial- and defense-heavy picture of the statements that
has developed thus far, in particular “false allegation” and “false accusation.”
Other phrases introduce themes that will develop further below: the “just
joking” defense that minimizes the subjective and objective severity of the

POLICY ANALYSIS (B. Guy Peters & Guillaume Fontaine eds., 2020), https:/
www.fabriziogilardi.org/resources/papers/Gilardi-Wueest-TextAsData-Policy-Analysis.pdf
[https://perma.cc/AJ5D-47RE] (discussing use of UDPipe in political science and policy analysis);
Jan Wijffels, UDPipe Natural Language Processing - Text Annotation, CRAN (July 5, 2019),
https://cran.r-project.org/web/packages/udpipe/vignettes/udpipe-annotation.html [https://perma.cc
/NJ46-PKE4] (listing languages).

29. Stuart Rose, Dave Engel, Nick Cramer & Wendy Cowley, Automatic Keyword Extraction
from Individual Documents, in TEXT MINING: APPLICATIONS AND THEORY 5-15 (Michael W.
Berry & Jacob Kogan eds., 2010) (describing RAKE).
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conduct (“colorful language”), referring to consent and/or welcomeness
(“mutual flirtation”), and discrediting the accuser (“anonymous source”). The
phrase “many year[s]” is also relevant to a common theme throughout the
statements: the accused’s attempts at bolstering their own credibility by
referring to their “many years” of professional or personal accomplishments.
As explored further below, this type of language connects with an
observation by Catharine MacKinnon about the centrality of the accused in
sexual harassment narratives: “His career, his reputation, his mental and
emotional serenity, his family—all his assets counted. Hers did not.”*

The next Parts turn from these preliminary descriptive statistics to our
deeper examination of the statements’ substantive, emotional, and cognitive
content. We use both manual review and computational tools—close
investigations of single straws and automated sorting of the larger haystack.
With these analyses, we then build toward a normative assessment of
#MeToo’s progress in holding individual perpetrators to account, and in
achieving structural change.

II.  Substance

We begin with a typology of the statements’ substantive content. The
results presented in this Part were produced via an iterative, inductive
qualitative text analytic process, influenced by methods employed in
psychology research.’' Qualitative text analysis is appropriate where, as here,
the researchers did not influence the process that generated the text, and did
not interact with the speakers.’”> The approach draws on the related
methodologies of phenomenological and discursive analysis, which focus,
respectively, on understanding the speaker’s experience and the speaker’s
communication of that experience.” Here, we are interested not only in the
accused’s view of what happened, but also “what the [accused] were trying
to accomplish through communicating their stories.”*

In constructing our substantive typology, we employed an inductive
process where “themes and codes were not determined a priori, but rather

30. MacKinnon, supra note 26.

31. We employed a human-powered approach after experimenting with computational methods
and finding them unable to capture the subtleties necessary for this part of the analysis.

32. UDO KUCKARTZ, QUALITATIVE TEXT ANALYSIS: A GUIDE TO METHODS, PRACTICE &
USING SOFTWARE 32 (Katie Metzler ed., Anne McWhertor trans., 2014).

33. Carolyn L. Brennan, Kevin M. Swartout, Sarah L. Cook & Dominic J. Parrott, 4 Qualitative
Analysis of Offenders’ Emotional Responses to Perpetrating Sexual Assault, 30 SEXUAL ABUSE
393, 398 (2018) (“Whereas a phenomenological design focuses on people’s experiences, discursive
analysis focuses on how these experiences are communicated.” (citations omitted)); id. (describing
discursive analysis as “entail[ing] a critical examination of the choice of language to convey an idea
that could be described in a different way”).

34. Id.
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were derived from the text itself.”*> We first read the entire set of statements
with an eye toward developing a set of consistently applicable, replicable
codes that would capture the statements’ content.** We then made multiple
coding passes through the statement set to refine the coding protocol and
ensure consistent application across speakers and coders.”’

This process allowed us to classify the accused’s main response:
defense, full denial, full admission, or other. As a robustness check, we used
a computational “keyness” measure to identify the top twenty terms that best
distinguished each category of response from the others.”® The table in
Appendix B lists the most “key” words, and reveals substantial differences
in word usage across response categories.”” This offers confirmation that our
manual process identified distinct classifications of response. In addition to
the accused’s main response, our manual process also extracted the types of
defenses raised per statement, both legally cognizable and extralegal; the
presence of apologies, both full and conditional; and a handful of other
commonly occurring topics. Finally, we developed a rough measure of the
accused’s legal risk and examined main responses, defenses, and apologies
in that light.

A.  The Accused’s Main Response: Full Admission, Full Denial, Defense,
Other

When faced with an accusation of sexual misconduct, the accused has a
menu of response options. Here, we classify each statement into four
mutually exclusive categories: full admission, full denial, defense, and other.
Apologies, addressed separately below, might also accompany any of these
responses. Table 2 reports the distribution of these responses across the
219 statements, where each statement is assigned a single classification.

35. Id.

36. See LEE EPSTEIN & ANDREW D. MARTIN, AN INTRODUCTION TO EMPIRICAL LEGAL
RESEARCH 95-116 (2014) (describing best practices for hand-coding documents).

37. 1d.

38. This was performed using the textstat_keyness function of quanteda. See Benoit et al., supra
note 24 (describing the textstat_keyness function).

39. For example, the defenses category contains, in addition to some statement-specific proper
nouns (“friedman”), references to subjectivity—objectivity: “uncomfortable” and “thought.” The full
denials category contains “false,” “allegations,” and “never” as key, distinguishing words. The full
admission category includes words that signal reckoning, accountability, and understanding of
women’s perspective: “behavior,” “power,” “women,” “feelings,” “inappropriate.” Finally, the
“other” list, which has only apologies or a discussion of other topics, contains “children” as the most
distinguishing key term, likely because the accused referred frequently to the impact of the #MeToo
allegations on their children. That list also contains “apologize,” as well as multiple terms that
appear to refer to the accused’s professional accomplishments: “elected,” “uber,” “successful.”
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Table 2: Main Response (One Classification per Statement)

Response type Frequency Percent
Full admission 16 7%
Full denial 84 38%
Defense 100 46%
Other 19 9%
Total 219 100%

As we conceive of it, a full admission (7% of statements) requires
admitting that the accused committed the act(s) in question, and that the act(s)
were wrong, constituted sexual harassment or misconduct, or otherwise
violated some rule of conduct or behavior. In other words, a full admission
engages with both the factual question of whether an event actually took
place, and the question of how to interpret it.*® An example of a full
admission, by circus performer Barry Lubin, is, “The allegations are true.
What I did was wrong, and I take responsibility for my actions.”*!

Full denials (38% of statements), on the other hand, can take two forms.
The accused might deny that he or she committed any act at all, full stop. An
example, issued by tabloid gossip editor Dylan Howard, is, “Let me be crystal
clear and very direct: The statement . . . attributed to me never came out my
mouth. . . . There is nothing here that has any truth to it.”** Full denials also
include statements that are unclear as to what the speaker is denying: the
facts, their interpretation by the accuser, or both. An example comes from a
statement by fashion photographer Bruce Weber: “I’'m completely shocked
and saddened by the outrageous claims being made against me, which I

40. In their analysis of #MeToo using the lenses of restorative and transitional justice, Lesley
Wexler, Jennifer Robbennolt, and Colleen Murphy label this type of admission an
“acknowledgement.” Lesley Wexler, Jennifer K. Robbennolt & Colleen Murphy, #MeToo, Time’s
Up, and Theories of Justice, 2019 U. ILL. L. REV. 45, 70-71 (2019). Drawing on the work of
restorative justice scholar Nicholas Tavuchis, they explain that acknowledgement “says or affirms
“Yes, this is what happened. I agree with the wronged party (and others) as to the facts of the case
and how they are being interpreted.’” Id. at 71-72 (citing NICHOLAS TAVUCHIS, MEA CULPA: A
SOCIOLOGY OF APOLOGY AND RECONCILIATION 57 (1991)). They further note that
“[a]cknowledgement can also provide confirmation that the victim was not overreacting or to
blame.” /d. at 72 (citations omitted).

41. Christopher Brito, “Grandma the Clown” Admits to Pressuring Teen to Take Pornographic
Photos, Resigns from Circus: Report, CBS NEWS (Jan. 24, 2018, 12:36 AM)), https://www.cbsnews
.com/news/barry-lubin-grandma-the-clown-resigns-sexual-misconduct-big-apple-circus/  [https://
perma.cc/2RLY-LXZU].

42. Maxwell Strachan, Powerful Gossip Editor Dylan Howard Was Also Investigated at
Celebuzz, HUFFPOST (Dec. 8, 2017, 5:15 PM), https://www.huffpost.com/entry/dylan-howard-
celebuzz_n_5a2b02c8e4b069ec48ad56b4 [https://perma.cc/NKH2-MPAD].



2020] Sorry (Not) Sorry: Decoding #MeToo Defenses 355

absolutely deny.”* It is unclear from Mr. Weber’s statement whether he is
denying the facts, or denying that they rose to the level of harassment or
misconduct. Nevertheless, his statement is clearly a denial of the allegations
against him.

A statement with a defense (46% of statements, a plurality) tends not to
deny the facts, but instead argues about definitions and interpretation, or
raises another type of defense that could justify or excuse the conduct. Here,
we consider both legally cognizable defenses and other types of justifications
and explanations that the speakers raise. All types of defenses are discussed
further in the section that follows. Examples include Bloomberg’s “just
joking” from the outset of this Essay, as well as Weinstein’s “times have
changed.” Another comes from actor and producer Michael Douglas, arguing
over the subjective and objective severity of the conduct in a variation on the
“just joking” trope: “Coarse language or overheard private conversations
with my friends that may have troubled her are a far cry from harassment.”*

Finally, in the “other” category (9% of statements), the accused does not
admit, deny, or raise a defense, but instead only apologizes, or discusses other
topics such as harm suffered by his or her family. An example, by union
organizer Caleb Jennings, is, “I support the ongoing investigations, and I’'m
against any workplace sexual misconduct and abuse.”*

As Table 2 above shows, defenses and denials together account for 84%
of statements. Even if we were to assume the truth of the full denials and omit
those statements from the analysis, of the 135 statements that remain, almost
three-quarters contain a defense. As later sections discuss, this distribution
1s relevant to #MeToo’s individual frame: as a whole, the statements do not
read as a set of individual reckonings, but rather the site of substantial
disagreement about basic definitions and boundaries.

43. Matthew Schneier, Five Models Accuse Bruce Weber of Sexual Misconduct in New Lawsuit,
N.Y. TIMES (Dec. 21, 2018), https://www.nytimes.com/2018/12/21/style/bruce-weber-sexual-
misconduct-lawsuit.html [https://perma.cc/7NZU-Q3VT].

44. Christie D’Zurilla, Michael Douglas Accuser Susan Braudy Goes Public with Harassment
Allegations, and Douglas Responds, ORLANDO SENTINEL (Jan. 19, 2018, 3:22 PM), https://
www.orlandosentinel.com/entertainment/la-et-entertainment-news-updates-2018-michael-douglas
-accuser-susan-braudy-1516379286-htmlstory.html [https://perma.cc/Q3KE-C92U].

45. Cora Lewis, The Lead Chicago Organizer of the Fight for 15 Has Been Fired amid a
Harassment Investigation, BUZZFEED NEWS (Oct. 24, 2017, 6:28 PM), https://www.buzzfeednews
.com/article/coralewis/fight-for-15-shakeup [https://perma.cc/SWA4-NVMS].
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B.  Defense Types

We now turn to the defenses that the statements deploy, which together
make up the largest response type. Our qualitative text analysis identified
twelve categories of defense, some of which would be cognizable as
defenses in a sexual harassment lawsuit under Title VII, and some of which
are not formal defenses, but might nevertheless be raised in a defendant’s
support.*® Table 3 below reports their frequency, where multiple defenses
can be present per statement. The sections that follow group the twelve
defenses into six categories: subjective—objective, consent/welcomeness,
accused credibility, accuser credibility, due process, and other mitigating
circumstances. The first two categories implicate Title VII; the remainder
do not."’

46. In fact, it is important to note that individuals cannot be held liable for sexual harassment
under Title VII, though they could be sued under tort law or prosecuted criminally for their actions.
Joanna L. Grossman, The Culture of Compliance: The Final Triumph of Form over Substance in
Sexual Harassment Law, 26 HARV. WOMEN’S L.J. 3, 9 n.25 (2003) (explaining the lack of
individual liability under Title VII).

47. To a remarkable degree, these defenses and other response types map onto the typology of
legal arguments identified by Jack Balkin. Balkin posits that “legal arguments that people make in
defense of legal doctrines share a common structure.” J.M. Balkin, The Crystalline Structure of
Legal Thought, 39 RUTGERS L. REV. 1, 3 (1986). Using tort as an example, he lists the defense
argument types below; the corresponding #MeToo response types identified in this Essay follow in
brackets:

(a) defendant did not cause any, or an uncertain amount, of harm [joking; not violent; not

illegal; consent];

(b) defendant did not intend to cause any, or any particular kind or degree of, harm [different

perception or intent];

(c) it was unforeseeable that defendant would cause harm at all, or the specific type or degree

of harm;

(d) defendant did not act, or did not act voluntarily [full denial; addiction and mental health];

(e) defendant took normal, natural, customary, or good faith precautions before acting;

(f) plaintiff has suffered no harm, or the harm is uncertain [attack on accuser; no complaints];

(g) it is uncertain to what degree the harm plaintiff has suffered is attributable to defendant’s

acts [attack on accuser; no complaints]; and

(h) plaintiff was at fault and/or caused his or her own harm [attack on accuser; no complaints].
Id. at 21, 23. Despite the fact that these #MeToo statements were not issued as part of a legal
proceeding, they roughly follow Balkin’s script, and can be “viewed dialectically as a continuing
series of struggles between various sets of opposed ideas . ...” /d. at 3. Thanks to Tim Lytton for
suggesting these parallels to Balkin’s work.
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Table 3: Defenses (Multiple Possible per Statement)

Defense type Frequency Percent
Different perception or intent 75 34%
Ally 62 28%
Personal and professional achievements 58 26%
Attack on accuser 42 19%
Consent 31 14%
Not violent 25 11%
No complaints 24 11%
Due process 17 8%
Addiction and mental health 11 5%
Not illegal 8 4%
Joking 8 4%
Age or changed norms 5 2%

1. Subjective—Objective.—The subjective—objective category is the
largest of the six, comprising arguments about differences of perception or
intent; claims that the accused’s actions were not violent, not illegal, and did
not result in any previous complaints;*® and the familiar “just joking” and
“times have changed” defenses. One or more of these defenses were present
in two-thirds of all statements.

The common thread among these separate defenses is an argument that
the allegedly harassing conduct was not serious enough to warrant censure,
or was so excusable and understandable as to avoid sanction. Recall both
Bloomberg and Weinstein, claiming, in so many words, “Surely you can’t

48. See, e.g., Charles E. Ramirez, Fired Freep Editor: ‘It Was Bad Judgment’, DETROIT NEWS
(Dec. 18,2017, 11:23 AM), https://www.detroitnews.com/story/news/local/detroit-city/2017/12/18
/live-former-freep-editor-speaking-out/960352001/ [https://perma.cc/4B8X-6NFL] (“Neither of the
co-workers involved had come forward or filed a complaint before the outside allegations were
made against me.”). The lack of internal complaints by the accuser is itself a separate defense that
a company might raise when sued for sexual harassment under Title VII. Linda Hamilton Krieger
& Susan T. Fiske, Behavioral Realism in Employment Discrimination Law: Implicit Bias and
Disparate Treatment, 94 CALIF. L. REV. 997, 1017 (2006). The following illustrates two examples
of that defense:

[I]n two cases decided in 1998, Faragher v. City of Boca Raton and Burlington
Industries v. Ellerth, the Supreme Court established an affirmative defense to Title VII
claims of hostile work environment harassment by supervisors. The defense permits
an employer to defeat an otherwise meritorious hostile environment harassment claim
if it can show that it had promulgated antiharassment policies and instituted
antiharassment education and grievance procedures, and that the plaintiff had failed to
use those procedures early in an escalating sequence of harassing events.
1Id. (citing Faragher v. City of Boca Raton, 524 U.S. 775 (1998) and Burlington Indus. v. Ellerth,

524 U.S. 742 (1998)).
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blame me for a harmless little joke, or actions that were just out of step with
the times.”

In fact, questions of subjectivity and objectivity are central to sexual
harassment law. Though Title VII was passed in 1964, harassment was not
considered to be a covered form of discrimination until a 1986 U.S. Supreme
Court case, Meritor Savings Bank v. Vinson.* In Meritor, the Supreme Court
recognized as actionable harassment conduct that is “sufficiently severe or
pervasive ‘to alter the conditions of [the victim’s] employment and create an
abusive working environment.””>

The Court elaborated on the standard by which to judge severity and
pervasiveness in Harris v. Forklift Systems, Inc.,”' decided in 1993. There,
the Court found:

Conduct that is not severe or pervasive enough to create an objectively
hostile or abusive work environment—an environment that a
reasonable person would find hostile or abusive—is beyond
Title VII’s purview. Likewise, if the victim does not subjectively
perceive the environment to be abusive, the conduct has not actually
altered the conditions of the victim’s employment, and there is no
Title VII violation.>
The Harris Court listed a number of factors relevant to this inquiry,
including “the frequency of the discriminatory conduct; its severity; whether
it is physically threatening or humiliating, or a mere offensive utterance; and
whether it unreasonably interferes with an employee’s work performance.””
In the statements, arguments about objectivity and subjectivity are not
explicitly labeled as such, but these definitional disputes are not far from the
surface. The accused claim, variously, that their conduct was acceptable

49. 477 U.S. 57 (1986). The Court’s recognition of hostile work environment sexual harassment
as a cause of action under Title VII was the direct result of the work of Catharine MacKinnon, who
first began developing a conception of sexual harassment as sex discrimination as a law student,
and then more fully in her 1979 book, Sexual Harassment of Working Women: A Case of Sex
Discrimination. Following MacKinnon’s work, the EEOC issued guidelines in 1980, adopting her
view of sexual harassment as a form of discrimination prohibited by Title VIL. See Meritor, 477
U.S. at 65 (observing that the 1980 EEOC guidelines “fully support the view that harassment leading
to noneconomic injury can violate Title VII™).

50. Id. at 67 (alteration in original).

51. 510 U.S. 17 (1993).

52. Id. at 21-22 (emphasis added).

53. Id. at 23.
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because it involved no violence or aggression,™ or explain it away as a joke,>
or excuse their actions as a product of their age or outdated social norms.*®
Each of these rhetorical moves makes an implicit argument that the conduct
was not objectively severe or pervasive, or that no person—including the
accuser—should subjectively perceive it as such.

A statement issued by former Ninth Circuit Judge Alex Kozinski
provides an example of this tactic. Kozinski was accused by at least fifteen
former employees of “inappropriate conduct and sexualized comments,” with
one former clerk describing his chambers as “a hostile, demeaning and
persistently sexualized environment.”’ In response, he stated in part,

I’ve always had a broad sense of humor and a candid way of speaking
to both male and female law clerks alike. In doing so, I may not have
been mindful enough of the special challenges and pressures that
women face in the workplace. It grieves me to learn that I caused any
of my clerks to feel uncomfortable; this was never my intent.’®

54. See, e.g., Madeleine Aggeler, Matt Lauer Breaks His Silence About Abuse Allegations, CUT
(Apr. 27, 2018), https://www.thecut.com/2018/04/matt-lauer-breaks-silence-new-allegations.html
[https://perma.cc/V7Y8-RFQI] (“However I want to make it perfectly clear that any allegations or
reports of coercive, aggressive or abusive actions on my part, at any time, are absolutely false.”);
Molly Redden, Bob Weinstein Accused of Inappropriate Behavior by Female TV Producer,
GUARDIAN (Oct. 17, 2017, 5:20 PM), https://www.theguardian.com/film/2017/oct/17/bob-
weinstein-sexual-harassment-claim-producer-amanda-segel [https://perma.cc/R7TFY-TMTW]
(“[E]ven if you believe what she says it contains not a hint of any inappropriate touching or even
any request for such touching.”).

55. See, e.g., Pablo Arauz Pena, Andy Dick Charged with Groping Woman on Los Angeles
Street, USA TODAY (July 2, 2018, 6:10 PM), https://www.usatoday.com/story/life/2018/07/
02/andy-dick-charged-groping-woman-los-angeles-street/753104002/  [https://perma.cc/Y CG8-
P3ZS] (“I didn’t grope anybody. I might have kissed somebody on the cheek to say goodbye and
then licked them. That’s my thing. ... It’s me being funny. I’m not trying to sexually harass
people.”). These references to jokes echo a line from Harris: “Hardy said he was surprised that
Harris [the plaintiff] was offended, claimed he was only joking, and apologized.” Harris, 510 U.S.
at 19.

56. See, e.g., Midgette & McGlone, supra note 8 (quoting opera director Bernard Uzan as
stating, “I come from a very different culture, I am of the sixties generation, which is not an excuse,
but simply a fact”).

57. Katherine Ku, Pressuring Harassers to Quit Can End Up Protecting Them, WASH.
POST (Jan. 5, 2018, 9:38 AM), https://www.washingtonpost.com/outlook/pressuring-harassers-to-
quit-can-end-up-protecting-them/2018/01/05/0d44aeba-ea5d-11e7-8a6a-80acf0774e64_story.html
[https://perma.cc/SARW-KVHS5]; Matt Zapotosky, Nine More Women Say Judge Subjected Them
to Inappropriate Behavior, Including Four Who Say He Touched or Kissed Them, WASH.
PosT (Dec. 15, 2017), https://www.washingtonpost.com/world/national-security/nine-more-
women-say-judge-subjected-them-to-inappropriate-behavior-including-four-who-say-he-touched-
or-kissed-them/2017/12/15/8729b736-e105-11e7-8679-a9728984779¢_story.html?utm_term=
42e4841ee79c&itid=lk_inline_manual_1 [https://perma.cc/AV4X-VY4V].

58. Alex Kozinski, Alex Kozinski’s Full Statement Announcing His Immediate
Retirement, WASH. POST (Dec. 18, 2017), https://apps.washingtonpost.com/g/documents/
national/alex-kozinskis-full-statement-announcing-his-immediate-retirement/2683/ [https://perma
.cc/T7X2-ZRWS].
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Kozinski makes several moves here, all of which seem designed to
minimize the subjectively and objectively harmful impact of his actions and
paint his accusers as especially sensitive. He refers to his sense of humor; his
misunderstanding about workplace norms; and women’s “special challenges
and pressures,” causing them to react negatively to his “jokes” while their
male colleagues did not.

In addition, statements in this category often refer to the accused’s own
benign intent or perception of the situation.”” However, this is the wrong
subjective point of view: the accused’s intent does not govern the subjectivity
portion of the Title VII harassment analysis; it is the victim’s and survivor’s
perception on the receiving end that matters.*

2. Consent/Welcomeness.—The other legally cognizable defense under
Title VII—consent/welcomeness—was present in 14% of statements. This
defense makes reference to a group of related concepts: consent,
voluntariness, welcomeness, mutuality, invitation, and encouragement.
Consent defenses are positively correlated with third-party speakers,
meaning that statements that make a consent/welcomeness argument tend to
be issued by the accused’s lawyer, agent, or other representative. Consent,
too, is faintly positively correlated with the presence of an addiction or
mental health story—discussed further below—in the accused’s statement.
This could suggest that the accused’s inability to assess consent, or
welcomeness, was due to his or her own compromised judgment and
perception—or at least that the accused is presenting his or her story in this
way.

Three examples of this defense are as follows, by broadcast journalist
Charlie Rose, college professor Avital Ronnell, and actor Richard Dreyfuss,
respectively:

o “I always felt that I was pursuing shared feelings, even though I
now realize I was mistaken.”'

59. See, e.g., ‘Maze Runner’ Publisher Cuts Ties with James Dashner amid Misconduct Claims,
HoLLYWOOD REP. (Feb. 15, 2018, 8:20 PM), https://www.hollywoodreporter.com/news/maze-
runner-publisher-cuts-ties-james-dashner-misconduct-claims-1085452#:~:text=The%20publisher
%2001%20James%20Dashner, future%20books%20by%20James%20Dashner.%22 [https://perma
.cc/28NA-G7YV] (quoting author James Dashner as saying, “I’ve taken the past few days for
introspection, to see if I’ve been part of the problem. I think that I have. . . . I didn’t honor or fully
understand boundaries and power dynamics. I can sincerely say that I have never intentionally hurt
another person”).

60. See Harris v. Forklift Sys., Inc., 510 U.S. 17, 21-22 (1993) (reaffirming the role of the
victim’s subjective perception in determining whether a Title VII violation is actionable).

61. Irin Carmon & Amy Brittain, Eight Women Say Charlie Rose Sexually Harassed Them —
with Nudity, Groping and Lewd Calls, WASH. POST (Nov. 20, 2017), https://www
.washingtonpost.com/investigations/eight-women-say-charlie-rose-sexually-harassed-them—with-
nudity-groping-and-lewd-calls/2017/11/20/9b168de8-caec-11e¢7-8321-481fd63f174d_story.html
[https://perma.cc/DUZ4-ELKK].
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e  “[My] communications were repeatedly invited, responded to and
encouraged by him over a period of three years.”®

e “During those years I was swept up in a world of celebrity and
drugs—which are not excuses, just truths. . . . I did flirt with her,
and I remember trying to kiss Jessica as part of what I thought was
a consensual seduction ritual that went on and on for many years.
I am horrified and bewildered to discover that it wasn’t
consensual. I didn’t get it.... It makes me reassess every
relationship I have ever thought was playful and mutual.”®
Here, the specific definitions and concepts used within sexual harassment law
are important.

As the Meritor Court explained, prior to any severity or pervasiveness
inquiry, “[t]he gravamen of any sexual harassment claim is that the alleged
sexual advances were ‘unwelcome.””** According to the Court, the relevant
question is not whether the accuser voluntarily engaged with the accused “in
the sense of consent” but rather “whether [he or she] by [his or] her conduct
indicated that the alleged sexual advances were unwelcome.”® Lower courts
soon filled out this definition, identifying unwelcome conduct as that which
the victim or survivor did not “solicit or invite” and which he or she
personally found to be unwelcome.*®

Thus, in sexual harassment law, the concepts of consent and
voluntariness, on the one hand, are distinct from the concepts of
welcomeness, mutuality, invitation, and encouragement, on the other.®” Some

62. Adam Harris & Alia Wong, When Academics Defend Colleagues Accused of Harassment,
ATLANTIC (Aug. 15, 2018), https://www.theatlantic.com/education/archive/2018/08/why-do-
academics-defend-colleagues-accused-of-harassment/567553/ [https://perma.cc/6JTW-C84L].

63. Lesley Messer, Richard Dreyfuss Says He Behaved Inappropriately Toward Woman
in the ‘80s, ABC NEWS (Nov. 11, 2017, 2:54 AM), https://abcnews.go.com/Entertainment/
richard-dreyfuss-behaved-inappropriately-woman-80s/story?id=51073059 [https://perma.cc/E69F-
XWMP].

64. Meritor Sav. Bank v. Vinson, 477 U.S. 57, 68 (1986) (quoting 29 C.F.R. § 1604.11(a)
(1985)).

65. Id. at 68—69 (emphasis added) (referencing EEOC Guidelines on Discrimination Because
of Sex, 29 C.F.R. § 1604.11 (1985)). The Court also specifically rejected the district court’s earlier
conclusion that, if the harasser and harassed had previously “engage[d] in an intimate or sexual
relationship,” then any subsequent sexual interaction between the two “was a voluntary one.” Id. at
61 (citation omitted).

66. See, e.g., Moylan v. Maries County, 792 F.2d 746, 749 (8th Cir. 1986) (“In order to
constitute harassment, the conduct must be ‘unwelcome’ in the sense that the employee did not
solicit or invite it, and the employee regarded the conduct as undesirable or offensive.”); Henson v.
City of Dundee, 682 F.2d 897, 903 (11th Cir. 1982) (“In order to constitute harassment, this conduct
must be unwelcome in the sense that the employee did not solicit or incite it, and in the sense that
the employee regarded the conduct as undesirable or offensive.”).

67. For a deeper exploration of the concepts of welcomeness in sexual harassment law and
consent, as it is deployed in rape law, see generally Janine Benedet, Hostile Environment Sexual
Harassment Claims and the Unwelcome Influence of Rape Law, 3 MICH. J. GENDER & L. 125, 156—
59 (1995).
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of the statements tend to blur these lines, referring only to consent as a
defense. It may be that the speakers’ use of this language was intended as a
catchall to include welcomeness and related concepts and that it asks too
much of the statements to expect perfect fidelity to sexual harassment law.
However, the use of consent versus welcomeness language also may indicate
something important about culture and structure—some of the bigger game
that #MeToo is hunting. As explored further below, understanding
welcomeness requires a measure of empathy from the accused, forcing them
to move out of their own subjective perspective and attempt to occupy the
accuser’s point of view. This is a different understanding from the one
presented in many of the statements, which are fully and exclusively engaged
with the accused’s own thoughts, perceptions, feelings, and beliefs.

Other statements do engage directly with concepts of welcomeness and
mutuality, but claim to have misperceived the circumstances, as in Charlie
Rose’s and Richard Dreyfuss’s statements quoted above. Comedian Louis
C.K. provides another example. In a newspaper article, comedian, actress,
and producer Rebecca Corry recounts that, when they both appeared on a
television show, he approached her while she was walking to the set and
asked to go to her dressing room and masturbate in front of her.®® He later
acknowledged that he had done this, saying, “I used to misread people back
then.”® This, like similar statements, neatly echoes Catharine MacKinnon’s
description of a typical defense to reports of sexual harassment: “She wanted
it.”’% As before, we return to these themes below.

3. Accused Credibility.—In addition to the two legally cognizable
defenses discussed above, the first extralegal defense that appears in the
statements is attempts to bolster the accused’s credibility by reference to
personal or professional accomplishments or using “ally” language that
aligns the speaker with women, the women’s movement, feminism, or
#MeToo generally. More than half of the statements—55%—contain this
defense type.

Harvey Weinstein’s statement is relevant here too. After referring to
changed workplace norms, he purported to quote a Jay-Z lyric,”' pledged to
take down the National Rifle Association, and described establishing a
$5 million foundation in his mother’s name to fund scholarships for women

68. Melena Ryzik, Cara Buckley & Jodi Kantor, Louis C.K. Is Accused by 5 Women of Sexual
Misconduct, N.Y. TIMES (Nov. 9, 2017), https://www.nytimes.com/2017/11/09/arts/television
/louis-ck-sexual-misconduct.html [https://perma.cc/6W28-ZTVQ)].

69. Id.

70. MacKinnon, supra note 26.

71. In fact, the lyric he attributed to Jay-Z does not exist. Abigail Abrams, That Jay-Z Quote in
Harvey Weinstein’s Statement? It’s Not Real, TIME (Oct. 5, 2017, 7:06 PM), https://time.com
/4971529/harvey-weinstein-sexual-harassment-jay-z-fake-quote/ [https://perma.cc/GH3C-V7Y3].
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directors at the University of Southern California.”* This is a combination of
ally language (the women’s scholarship) and bolstering (name-checking
another prominent figure in the entertainment industry and displaying
political clout). Vincent Cirrincione, a talent manager, similarly portrayed
himself as an ally, while also referring to his career accomplishments:

We live in a time where men are being confronted with a very real
opportunity to take responsibility for their actions. I support this
movement wholeheartedly. I have had female clients and employees
my entire career in this industry. I have built a reputation for
advancing the careers of women of color.”

This bolstering brings to mind, yet again, Catharine MacKinnon’s
observations about typical responses to sexual harassment claims. She writes:

[N]othing he did to her mattered so much as what would be done to

him if his actions were taken seriously. His value, personal and

political, outweighed hers. His career, his reputation, his mental and

emotional serenity, his family—all his assets counted. Hers did

not. . . . His value outweighed her violation.”

The 55% of statements identified in this section do not stray far from
MacKinnon’s script, emphasizing the accused’s accomplishments and
commitments, and therefore their credibility and value, over the accuser’s.
We return to this theme below in our assessment of #MeToo’s progress as a
movement for structural change.

4. Accuser Credibility.—The flip side of bolstering the accused’s
credibility is tearing down the accuser’s. Nineteen percent of the statements
contained a specific attack on the accuser’s reputation by reference to a
history of monetary demands and/or malicious targeting of the accused.”
Television host Bill O’Reilly, for example, labeled his accusers “politically
and financially motivated.”’® Professor Alec Klein characterized his accuser
as “a disgruntled former employee who had been on a corrective-action plan

72. Weinstein, supra note 3.

73. Yohana Desta, Manager Who Worked with Halle Berry, Taraji P. Henson, Accused of
Sexual Misconduct, VANITY FAIR (Feb. 2, 2018), https://www.vanityfair.com/hollywood/2018/02
/vincent-cirrincione-sexual-misconduct-allegations [https://perma.cc/AWH3-KLJ3].

74. MacKinnon, supra note 26.

75. See, e.g., Russell Simmons Accused of Raping 3 Women in New York Times Report, CBS
NEWS (Dec. 13,2017, 6:54 PM), https://www.cbsnews.com/news/russell-simmons-rape-3-women-
accusations/ [https://perma.cc/FD6E-FTQ2] (“In the last few days, one woman attempted to extort
me for $500,000 only to recant her ridiculous claim.”).

76. Emily Steel & Michael S. Schmidt, Bill O Reilly Settled New Harassment Claim, Then Fox
Renewed His Contract, N.Y. TIMES (Oct. 21, 2017), https://www.nytimes.com/2017/10/21/business
/media/bill-oreilly-sexual-harassment.html [https://perma.cc/DR7D-V3PL].
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for poor work performance several years ago.”’’ Texas Senator Borris
Miles’s statement refers to “powerful enemies.””’®

While not a distinct, legal cognizable defense in a Title VII lawsuit, a
defendant might attack a user’s credibility in order to undermine her
testimony in the eyes of the factfinder. Accuser credibility is also relevant to
the welcomeness analysis under Title VII, discussed further in the following
section, where courts determine whether an alleged harasser’s conduct was
invited by the victim or survivor.”

These sorts of credibility attacks are familiar in discussions of sexual
misconduct, where, as MacKinnon explains, “She isn’t credible” has long
been a common refrain.*’ Feminist philosopher Kate Manne observes
similarly that such “testimonial injustice” occurs when ‘“subordinate group
members [are] . .. denied the epistemic status of knowers, in a way that is
explained by their subordinate group membership.”*! MacKinnon holds out
hope, however, that the #MeToo movement is bringing about a credibility
revolution, “eroding the ... barriers” of “disbelief and trivializing
dehumanization of [sexual harassment] victims.”®* From the perspective of
the statements studied here, however, credibility attacks remain a relatively
common theme.

5. Due Process.—The fifth set of defenses raised by the accused (8% of
statements) are claims about fairness and due process. Examples include
statements by two different California state legislators accused of sexual
harassment: Tony Mendoza, who requested, “Fairness and due process is all
that I ask,”® and Raul Bocanegra, who stated, “[T]he principle of ‘innocent
until proven guilty’ has been temporarily lost in a hurricane of political

77. Dick Johnson & Richard Ray, ‘Predatory’ Behavior Accusations Denied by Northwestern
Professor, NBC 5 CHI. (Feb. 8, 2018, 11:37 PM), https://www.nbcchicago.com/news/local/alec-
klein-northwestern-medill-allegations-473215023.html [https://perma.cc/9LK6-94JW].

78. Jolie McCullough & Morgan Smith, Women’s Group Urges Texas Sens. Miles, Uresti
to Resign After Sexual Misconduct Reports, TEX. TRIB. (Dec. 7, 2017, 8:00 PM), https://www
.texastribune.org/2017/12/07/political-womens-group-state-senators-miles-uresti-should-resign-
after/ [https://perma.cc/ZAU9-2PZ9].

79. Meritor Sav. Bank v. Vinson, 477 U.S. 57, 68 (1986) (“[T]he question whether particular
conduct was indeed unwelcome presents difficult problems of proof and turns largely on credibility
determinations committed to the trier of fact.”).

80. MacKinnon, supra note 26.

81. KATE MANNE, DOWN GIRL: THE LOGIC OF MISOGYNY 186 (2018).

82. Catharine A. MacKinnon, #MeToo Has Done What the Law Could Not, N.Y. TIMES (Feb. 4,
2018), https://www.nytimes.com/2018/02/04/opinion/metoo-law-legal-system.html [https://perma
.cc/F27F-WRZP].

83. Amy Chance, Happy Holidays from Sen. Tony Mendoza — and Other Statements on Sexual
Harassment Allegations Against Him, SACRAMENTO BEE (Nov. 29, 2017, 2:40 PM), https://
www.sacbee.com/news/politics-government/capitol-alert/article187179023.html [https://perma.cc
/E52K-ECK4].
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opportunism among the self-righteous in my case—to the detriment of both
the accuser and the accused.”*

Interestingly, due process defenses are positively correlated with
references to God and religion, an additional topic discussed below. The two
involve similar rhetorical moves: the speaker refers to some concept (fairness
or faith) that is bigger than the particular accused and accuser, perhaps in an
attempt to shift the focus away from the micro-level details of the accusations
at hand.

Legal scholar Jessica Clarke has written about these sorts of arguments,
pointing out that, as a technical matter, the Constitution’s due process
protections do not apply to the vast majority of people who experience
employment consequences as a result of #MeToo allegations.®® This is
because employees of private companies have no employment protections
under the Constitution, and may be fired by their employers at will.*® Nor do
concepts of guilt and presumption of innocence, imported from criminal law,
apply under Title VIL*

Clarke connects these types of due process arguments with the power
structures that enable sexual harassment and misconduct in the first place.
She notes that claims by the accused to “exceptional procedural protections,”
i.e., due process when process is not due, may be “rooted in a sexist view of
gender roles that presupposes that accused men have special entitlements to
their careers, professional reputations, and future prospects because they are
men, while women whose careers are derailed by harassment have not lost
anything of value because they are women.”® This, of course, echoes
Catharine MacKinnon’s observation about the relative relevance in #MeToo
narratives of the accused’s careers and professional accomplishments—what
they have to lose—compared with what the accusers have already lost.*” This
is the same message embedded in the accused’s bolstering language,
discussed above, as well as in references to family, friends, and colleagues,
discussed below.

84. Hillel Aron, Accused of Sexual Misconduct, Raul Bocanegra Resigns—and Questions
His Accusers, L.A. WEEKLY (Nov. 29, 2017), https://www.laweekly.com/accused-of-sexual-
misconduct-raul-bocanegra-resigns-and-questions-his-accusers/ [https://perma.cc/ASRU-FPNV].

85. Jessica A. Clarke, The Rules of #MeToo, 2019 UNIV. CHIL. LEGAL F. 37, 50.

86. Id.

87. Cf id. (“Criminal penalties like incarceration cannot be imposed outside of the criminal
justice system, and so the rules of criminal justice, such as the requirement that proof be established
beyond a reasonable doubt, do not apply outside of that system.”).

88. Id. at 52 (citing MANNE, supra note 81, at 218).

89. MacKinnon, supra note 26.
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6. Other Mitigating Circumstances.—The final category of defense,
present in about 5% of statements, cites other mitigating circumstances
offered to excuse or explain the accused’s conduct. Primary here are
addiction and mental health narratives. Writer and documentarian Morgan
Spurlock, for example, cites both in his statement:

I have helped create a world of disrespect through my own actions.
And I am part of the problem. But why? What caused me to act this
way? Is it all ego? Or was it the sexual abuse I suffered as a boy and
as a young man in my teens? Abuse that I only ever told to my first
wife, for fear of being seen as weak or less than a man? Is it because
my father left my mother when I was [a] child? Or that she believed
he never respected her, so that disrespect carried over into their son?
Or is it because I’ve consistently been drinking since the age of 137 |
haven’t been sober for more than a week in 30 years, something our
society doesn’t shun or condemn but which only served to fill the
emotional hole inside me and the daily depression I coped with.”’

As with the bolstering references to the accused’s accomplishments,
these narratives are primarily self-centered, and would therefore be
vulnerable to MacKinnon’s accusation that they are asserting the primacy of
“[h]is value” over “her violation.””! Yet perhaps these statements should be
read more charitably, as attempts at empathy, exposing the accused’s own
pain as a way to identify with the accused. This theme of empathy is central
to the normative discussion below.

C. Full and Conditional Apologies

This section now turns from defense language to apologies. Here, we
distinguish between two types of apology, which we label full and
conditional. As legal, psychology, and philosophy scholars Lesley Wexler,
Jennifer Robbennolt, and Colleen Murphy explain in their work on #MeToo
and restorative and transitional justice, “apologies that are conditional . . . or
refer only generally to ‘actions’ or ‘behavior’ do not acknowledge the
harmful behavior or demonstrate an understanding of its wrongfulness or its
effects.” Further, a conditional apology “appears to place fault on the victim
for misinterpreting or being overly sensitive.””* In contrast, full apologies
take complete responsibility for the speaker’s conduct, and its impact,
without condition.

90. Morgan Spurlock (@MorganSpurlock), TWITLONGER (Dec. 14, 2017), https://twitlonger
.com/show/n_1sqc244 [https://perma.cc/2SEF-3YKU].

91. MacKinnon, supra note 26.

92. Wexler et al., supra note 40, at 72-73.

93. Id. at 73.
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Figure 3 below shows all apologies per each response type, with the
proportion of all apologies indicated by the darker bar overlay and the
proportions of full and conditional apologies indicated by the line segmenting
each bar.

Figure 3: Apologies per Response Type
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In total, only one-third of the statements included an apology of any
kind. Fifty-six percent of those apologies were full apologies; 44% were
conditional. Full apologies occurred most frequently as a proportion of full
admissions, as shown in Figure 3 above. Conditional apologies co-occurred
most frequently as a proportion of the “other” category of response, likely
because those responses often only contained apologies rather than an
admission, denial, or defense. These correlations make sense: speakers who
are taking full responsibility for their actions are the most likely to admit fully
to those actions and to their interpretation by the accuser.’*

94. Speakers who take full responsibility for their actions are also wordier. Statements that
contain full admissions were, on average, almost 1,550 words long, compared to 1,370 for defenses,
975 for full denials, and 414 for “other.”
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Among the full apologies were statements made by chef Charlie
Hallowell:

I can see very clearly that I have participated in and allowed an
uncomfortable workplace for women. For this I am deeply ashamed
and so very sorry. We have come to a reckoning point in the history
of male bosses behaving badly, and I believe in this reckoning and I
stand behind it. I understand that I cannot right the past wrongs, and
at the same time, I take full responsibility for all of my actions.”®

Other full apologies came from statements by entrepreneur Dave McClure
and showrunner Chris Savino, who stated, respectively:

e “My behavior was inexcusable and wrong.... I'd like to
sincerely apologize for making inappropriate advances towards
her several years ago over drinks, late one night in a small group,
where she mentioned she was interested in a job . .. .

e “Iam deeply sorry and I am ashamed.”’

In contrast, examples of conditional apologies appeared in statements
by radio and television personality Ryan Seacrest (“If I made her feel
anything but respected, I am truly sorry.”)’® and Alaska state legislator Dean
Westlake (“I sincerely apologize if an encounter with me has made anyone
uncomfortable.”).”’

As discussed further below, the fact that full apologies outnumber
conditional ones can be read as promising for both #MeToo’s individual and
structural goals. However, conditional apologies—with their implicit
responsibility-shirking and victim-blaming—still represent nearly half (44%)
of all apologies in the statement set, somewhat tarnishing this silver lining.

95. Tara Duggan, Oakland Chef Charlie Hallowell Steps Away from Restaurants as 17 Women
Accuse Him of Sexual Harassment, S.F. CHRON. (Dec. 28,2017, 9:05 AM), https://www.sfchronicle
.com/restaurants/article/Oakland-chef-Charlie-Hallowell-steps-away-from-12458550.php [https://
perma.cc/2472-QNGS].

96. Jonathan Shieber, 500 Startups’ Dave McClure Apologizes for ‘Multiple’ Advances Toward
Women and Being a ‘Creep,” TECHCRUNCH (July 1, 2017, 7:34 PM), https://techcrunch.com/2017
/07/01/500-startups-dave-mcclure-apologizes-for-multiple-advances-toward-women-and-being-a-
creep/ [https://perma.cc/HNB5-FX69].

97. Debra Birnbaum, Fired Nick Showrunner Chris Savino Responds to Sexual Harassment
Allegations: ‘I Am Deeply Sorry,” VARIETY (Oct. 23, 2017, 9:56 AM), https://variety.com/2017/tv
/news/loud-house-showrunner-chris-savino-sexual-harassment-allegations-1202596465/  [https://
perma.cc/232E-XNS7].

98. Laignee Barron, 4 Personal Stylist Has Accused Ryan Seacrest of Sexually Abusing Her for
Years, Which He Denies, TIME (Feb. 27, 2018, 3:52 AM), https://time.com/5177057/stylist-ryan-
seacrest-sexual-misconduct/ [https://perma.cc/K9H3-7ZVD].

99. Sidney Sullivan & Rebecca Palsha, Update: State Lawmaker Dean Westlake Will Not
Resign, NBC CHANNEL 2 KTUU (Dec. 6, 2017, 2:18 PM), https://www .ktuu.com/content/news
/Alaska-lawmaker-faces-sexual-harassment-allegations-462359293.html  [https://perma.cc/7J5N-
DHEU].
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In addition to apologies, our study also identified statements in which
the accused express a new understanding of their own conduct and its impact
or other evidence of self-growth. Fifteen percent of statements included such
expressions of growth. For example, television producer Dan Harmon
accompanied his apology with the following:

The last and most important thing I can say is just think about it. No
matter who you are at work, no matter where you work, in what field
you’re in, no matter what position you have over, under, or side by
side with somebody, just think about it. Because if you don’t think
about it, you’re going to get away with not thinking about it and you
can cause a lot of damage that is technically legal and hurts everybody.
And I think we’re living in a good time right now because we’re not
gonna to [sic] get away with it anymore. If we can make it part of our
culture that we think about it and possibly talk about it, then maybe
we can get to a better place where that stuff doesn’t happen.'®

Comedian Louis C.K., too, expressed introspection and revelation in his
official statement, released after the newspaper article that included Rebecca
Corry’s account, quoted above. The relevant passage reads:

These stories are true. At the time, I said to myself that what I did was

O.K. because I never showed a woman my dick without asking first,

which is also true. But what I learned later in life, too late, is that when

you have power over another person, asking them to look at your dick

isn’t a question. It’s a predicament for them. The power I had over

these women is that they admired me. And I wielded that power

irresponsibly. I have been remorseful of my actions. And I’ve tried to
learn from them. And run from them. Now I’m aware of the extent of

the impact of my actions.'""

Of course, we have no way to assess whether these expressions of self-
growth are genuine. In addition, learning not to propose taking out one’s
penis at work is not the most profound example of personal progress.
Nevertheless, if we read these statements charitably, then they contain a
glimmer of hope for #MeToo’s progress, at least on the individual level.

D.  Other Common Topics

Finally, a set of substantive topics emerged from our inductive review
of the statements’ content. These do not fit neatly into any of the categories
discussed above. They are references to an ongoing legal process or

100. Maggie Serota, Dan Harmon Confesses to Sexually Harassing Community Writer Megan
Ganz on His Podcast, SPIN (Jan. 11,2018, 11:47 AM), https://www.spin.com/2018/01/dan-harmon-
sexually-harassment-community-writer-megan-ganz-podcast/ [https://perma.cc/JL2X-7NJ4].

101. Louis C.K., Louis C.K. Responds to Accusations: ‘These Stories Are True,” N.Y.
TIMES (Nov. 10, 2017), https://www.nytimes.com/2017/11/10/arts/television/louis-ck-statement
.html [https://perma.cc/VS7C-PQZG].
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investigation (21% of statements); descriptions of remedial measures that the
accused or the accused’s company have taken (19%); harm to the accused’s
family, friends, or employees caused by the #MeToo allegation (19%); and
references to God, faith, or religion (2%). Figure 4 shows their distribution
across response types.

Figure 4: Other Common Topics per Responses Type
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As Figure 4 shows, references to legal processes are most common in
the full denial category. This stands to reason: an accused might be especially
careful to issue a public denial of #MeToo claims if there is an ongoing
lawsuit or criminal prosecution against him or her. References to remedial
measures, in turn, appear most frequently in full admissions. This, too, makes
sense, as the accused who “come clean” in their statements might also make
forward-looking pronouncements about the changes that they themselves and
their companies are making to avoid future sexual harassment and
misconduct. This topic is quite relevant to the discussion, below, of structural
change.
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Finally, the last two topics—harm to family/friends/employees and
references to faith and religion—appear most frequently alongside defenses
and in the “other” response category. In MacKinnon’s view, these references
merely serve to reinforce notions of hierarchy and power. Why, one can
imagine her asking, would an accused’s belief in God or love for their family
be relevant in a sexual harassment inquiry? The presence of these topics, she
would suggest, functions to assert the accused’s worth and, implicitly, values
it above the accuser’s.

E.  Legal Risk

This Essay does not engage with the question of why any particular
statement contains an admission, denial, defense, apology, or other topic,
largely because we lack full information about the circumstances that gave
rise to each #MeToo allegation and the accused’s statement in response.
However, an accused’s own legal exposure, and/or the vicarious liability of
his or her company, is most likely a powerful driver of the accused’s strategy
in responding.'®® To explore this possibility, we constructed a rough proxy
for legal risk: whether a statement mentioned ongoing legal proceedings of
any kind, and whether it was written in the third person, referring to the
accused as “he” or “she.” If a statement fell into either of these categories,
we gave it a “legal risk” flag. We then explored correlations between legal
risk and main responses, defenses, and apologies.

Perhaps unsurprisingly, 81% of statements with an indicator of legal risk
contained either a full denial or defense as the main response. The defenses
that appeared most frequently among the legal risk statements were those that
would be cognizable in a Title VII lawsuit (subjective—objective and
consent/welcomeness). Finally, and again unsurprisingly, apologies were
almost four times more likely to appear in statements with no suggestion of
legal exposure than in legal risk statements.'®

These preliminary observations raise many interesting philosophical and
practical questions that are beyond the scope of this Essay: whether apology
is a social good and the threat of litigation improperly discourages beneficial
expressions of remorse; whether the public articulation of a legal or quasi-
legal defense in the face of legal risk narrows the scope of triable issues to

102. The Supreme Court established the rules for vicarious liability under Title VII in a pair of
cases, Faragher v. City of Boca Raton, 524 U.S. 775 (1998) and Burlington Indus. v. Ellerth, 524
U.S. 742 (1998).

103. Research on medical apologies might explain the presence of apologies and/or admissions
even in the face of legal risk. Though conclusions are mixed, some studies have found that apologies
by medical providers may reduce the frequency and size of medical malpractice claims. Benjamin
J. McMichael, R. Lawrence Van Horn & W. Kip Viscusi, “Sorry” Is Never Enough: How State
Apology Laws Fail to Reduce Medical Malpractice Liability Risk, 71 STAN. L. REV. 341, 350-53
(2019) (summarizing medical apology literature).
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the accused’s detriment; and on a more basic level, why any accused with
any level of legal exposure would make any statement at all. Future iterations
of this work will engage with these and other questions in an attempt to
understand the forces that shape each statement’s form and content.'*

III. Emotion and Cognition

In addition to substantive content, we logged the statements’ emotional
content, as revealed through the language the accused used, as well as
linguistic markers of the accused’s cognitive processes, including
authenticity/deception and certainty/tentativeness. Here, we moved from the
manual qualitative text analysis process described above—examining each
straw in the haystack—to an automated process involving natural language
processing tools. We also moved from the phenomenological analysis
described above, analyzing what the accused said, to a discursive one,
analyzing how they said it.'"

Our primary tool is a text analysis application called Linguistic Inquiry
and Word Count (LIWC), developed by a team of social psychology
researchers at the University of Texas at Austin.'”® LIWC operates by
comparing all words in a text—here, each of our #MeToo statements—to a
set of dictionaries, or lists of words and phrases."”’ Each dictionary
corresponds with a particular emotion, cognitive process, or other topic, and
the tool generates a measure of the number of words in each text that are
captured by that particular dictionary.'® In this project, the tool’s dictionaries
captured 88% of all words used in the statement set.

104. Thanks to Sarah Light and John Marshall for feedback on these topics.

105. See Brennan et al., supra note 33, at 398 (“Whereas a phenomenological design focuses
on people’s experiences, discursive analysis focuses on how these experiences are communicated.”
(citations omitted)).

106. See generally James W. Pennebaker, Ryan L. Boyd, Kayla Jordan & Kate Blackburn, The
Development and Psychometric Properties of LIWC2015, UNIV. OF TEX. AT AUSTIN (2015) https://
repositories.lib.utexas.edu/bitstream/handle/2152/31333/LIWC2015
_LanguageManual.pdf?sequence=3&isAllowed=y (describing the internal processes that operate
LIWC); see also JAMES W. PENNEBAKER, THE SECRET LIFE OF PRONOUNS: WHAT OUR WORDS
SAY ABOUT US 6 (2013) (explaining the thought behind LIWC).

107. PENNEBAKER ET AL., supra note 106.

108. Id.
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LIWC’s dictionary-based labeling of text has been extensively
validated.'” The tool is widely used across a diverse set of disciplines beyond
psychology, and is viewed as “the gold standard for many computerized text
analysis tasks . ...”""° Versions of the tool have been developed to process
text written in, inter alia, Dutch, Chinese, Malay, and German.!!!

Using LIWC, we identified each statement’s polarity, meaning the
extent to which it expresses positive and negative emotions, including the
particular negative emotions of anger, anxiety, and sadness, and the intensity
of expression.''? We also explored the statements” authenticity (or deception)
and certainty (or tentativeness). We then mapped these measures of emotion
and cognition onto the substantive content identified above.

A. Emotion: Anger, Sadness, and Anxiety

The statements are, on the whole, negative, angry, and intense. The
number of angry statements was double the number of sad ones, and triple
the number of statements that expressed anxiety.

109. Id. at 8 (“Since the first version of LIWC, hundreds of studies have found the LIWC
categories to be valid across dozens of psychological domains. As a starting point for exploring this
body of literature, we recommend a close reading of Tausczik and Pennebaker (2010).” (citing Yla
R. Tausczik & James W. Pennebaker, The Psychological Meaning of Words: LIWC and
Computerized Text Analysis Methods, 29 J. LANG. & SOC. PSYCH. 24 (2010))).

110. Yuan Gong, Kevin Shin & Christian Poellabauer, Improving LIWC Using Soft Word
Matching, PROC. 2018 ACM INT’L CONF. ON BIOINFORMATICS, COMPUTATIONAL BIOLOGY &
HEALTH INFORMATICS 523, 523 (Sept. 1, 2018) (using it for bioinformatics); see also Encarnacion
Sanchez Arenas, Exploring Pornography in Widad Benmoussa’s Poetry Using LIWC and Corpus
Tools, 22 SEXUALITY & CULTURE 1094 (2018) (literary analysis); Junyi Li, Lijun Sun, Yun Tang
& Xiangen Hu, Text Analysis with LIWC and Coh-Metrix: Portraying MOOCs Instructors, PROC.
10TH INT’L CONF. ON EDUC. DATA MINING 400 (2017), http://educationaldatamining.org
/EDM2017/proc_files/papers/paper_153.pdf [https://perma.cc/U357-YNDC] (education).

111. See Zaaba Ahmad, Syaheerah Lebai Lutfi, Albin Lemuel Kushan, Mohamad Hafiz
Khairuddin, Anwar Farhan Zolkeplay, Mohammad Hafidz Rahmat & Mohd Taufik Mishan,
Construction of the Malay Language Psychometric Properties Using LIWC from Facebook
Statuses, 23 ADV. SCI. LETTERS 7911 (2017) (Malay); Tabea Meier, Ryan L. Boyd, James W.
Pennebaker, Matthias R. Mehl, Mike Martin, Markus Wolf & Andrea B. Horn, “LIWC auf
Deutsch”: The Development, Psychometrics, and Introduction of DE-LIWC2015, PSYARXIV (Feb.
14, 2019) (German); Leon van Wissen & Peter Boot, An Electronic Translation of the LIWC
Dictionary into Dutch 703 (2017), https://elex.link/elex2017/wp-content/uploads/2017/09
/paper43.pdf [https://perma.cc/ZY9S-SRLT] (Dutch); Nan Zhao, Dongdong Jiao, Shuotian Bai &
Tingshao Zhu, Evaluating the Validity of Simplified Chinese Version of LIWC in Detecting
Psychological Expressions in Short Texts on Social Network Services, PLOSONE (June 20, 2016)
(Chinese).

112. Evaluating the emotional content of text is also known as sentiment analysis. See BING
LIU, SENTIMENT ANALYSIS: MINING OPINIONS, SENTIMENTS, AND EMOTIONS 1 (2015)
(“Sentiment analysis, also called opinion mining, is the field of study that analyzes people’s
opinions, sentiments, appraisals, attitudes, and emotions toward entities and their attributes
expressed in written text.”).
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Typical high-anger statements include the following three, excerpted in
relevant part:

e “All I did was annoy liberals. . . . Guilty! . . . I never was accused
of anything unethical or illegal, ever.... I told a joke to
somebody, they overheard it. ‘Oh, I'm offended. I’'m offended.’
... So in America, the reason you ruin somebody’s livelihood and
reputation and everything is, you’re offended?”'"?

e “That is an ugly lie I vehemently deny to my core. There is a
mountain of proof that also proves it[‘]s a lie. I will fight this like
a lion armed with truth. Thanks so much to all those that have
reached out in support. #FightingBack. Not surprising media
outlets that hate President Trump most put out most twisted stories

on me"al 14

e “It’s too stupid to dignify. It’s pathetic lies. It’s just too fucking

embarrassing and idiotic.”'"

Sad statements, in turn, read considerably differently: “To hear that I
have caused pain is profoundly upsetting, as is the idea that I might have
crossed a line with anyone who considered me a mentor.”''® “There are no
words to express my sorrow and regret for the pain I have caused others by
words and actions.”'” So, too, do high-anxiety statements, which tend to
emphasize concepts of guilt and shame.''®

113. Joseph Flaherty, Expelled Arizona Legislator Don Shooter: ‘All 1 Did Was Annoy
Liberals’, PHX. NEW TIMES (July 16, 2018, 7:00 AM), https://www.phoenixnewtimes.com/news
/expelled-arizona-legislator-don-shooter-speaks-out-10612675  [https://perma.cc/VSX8-QNDK]
(quoting interview with Arizona state legislator Don Shooter).

114. Ashley Cullins, Fox Business Host Suspended amid Sexual Harassment Investigation,
HOLLYWOOD REP. (July 6, 2017, 5:12 PM), https://www.hollywoodreporter.com/thr-esq/fox-
business-host-suspended-sexual-harassment-investigation-1019161 [https://perma.cc/T6CX-
ZS3F] (collecting and commenting on Charles Payne’s tweets defending himself).

115. Hillel Aron, James Toback’s Combative on-the-Record Denial, ROLLING STONE (Oct. 27,
2017, 6:47 PM), https://www.rollingstone.com/culture/culture-news/james-tobacks-combative-on-
the-record-denial-117717/ [https://perma.cc/3HPM-2CNA].

116. Jessica Bennett, Nine Women Accuse Israel Horovitz, Playwright and Mentor, of Sexual
Misconduct, N.Y. TIMES (Nov. 30, 2017), https://www.nytimes.com/2017/11/30/theater/israel-
horovitz-sexual-misconduct.html [https://perma.cc/677T-4BN3].

117. Erin Jensen, Matt Lauer Scandal: There May Be as Many as 8 Victims, Lauer Breaks
His Silence, USA TODAY (Nov. 30, 2017, 7:26 AM), https://www.usatoday.com/story/life
/people/2017/11/30/matt-lauer-releases-statement-after-firing-there-no-words-express-my-sorrow
/908287001 [https://perma.cc/Z6AM-RN3U].

118. See, e.g., Samantha Cooney, Chef John Besh Stepped Down from His Restaurant
Company amid Sexual Harassment Allegations, TIME (Oct. 23, 2017, 3:49 PM), https://time.com
/4993947/john-besh-new-orleans-restaurant-group/ [https://perma.cc/MV7H-RNRG] (explaining
the circumstances surrounding John Besh’s resignation in light of his self-proclaimed “moral
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Statements that LIWC identified as containing positive emotions are
relatively rare, but contained forward-looking statements and affirmations
about the speaker’s commitment to equality and safety on the job.'"’

Mapping emotional valence onto substantive content, statements with
full denials were three times as angry as those without, on average, whereas
sadness and anxiety occurred more frequently in non-denial statements.
Similarly, statements that contained apologies were an average of one-
seventh as angry as those with no apology.

Statements that raised a defense tended to be approximately equally sad
and angry. Those that referred to harm to family, friends, and colleagues
expressed sadness over the other emotions; statements that contained
addiction or mental health narratives tended to be angry as opposed to sad or
anxious. Finally, positive emotions appeared most frequently alongside full
denials, perhaps because some accused paired denials with ally language and
other affirmations.

Measures of intensity followed similar patterns. Here, we constructed
an intensity index by tallying adjective and adverb usage, exclamation points,
and interjections per statement.'”® Though the statements were all, on the
whole, relatively intense regardless of emotional content, the greatest
intensity co-occurred with anger, followed by sadness, then anxiety.

These findings parallel the conclusions drawn by another research team
in a somewhat similar project: studies of the substantive and emotional
content of posts in the online forum Reddit, where anonymous users
responded to the prompt, “Reddit’s had a few threads about sexual assault

failings”). Besh’s statement read in part:
Two years ago, I deeply hurt those I love by thoughtlessly engaging in a consensual
relationship with one member of my team. . . . I alone am entirely responsible for my
moral failings. This is not the way the head of a company like ours should have acted,
let alone a husband and father.
Brett Anderson, Statements by John Besh and His Company Regarding Alleged Sexual Harassment,
TIMES-PICAYUNE, NOLA.coM (July 22, 2019, 2:40 PM), https://www.nola.com/news/business
/article_96129a40-0956-5e5¢-9246-703c0b0550b8.html [https://perma.cc/SM3V-LEE9].

119. See, e.g., Patricia Mazzei, Florida Democratic Party Chief Resigns After Accusations of
Workplace Impropriety, MIAMI HERALD (Nov. 17,2017, 6:23 PM), https://www.miamiherald.com
/news/politics-government/state-politics/article185207928 . html  [https://perma.cc/SG2X-DETT]
(describing Chairman Stephen Bittel’s initial apology as a promise to “do better” in the future).
Bittel’s initial statement expressed that

[e]very person, regardless of their gender, race, age or sexuality should be treated with
respect and valued for their hard work and contributions to our community and if any
of my comments or actions did not reflect that belief I am deeply sorry. ... I have
much to learn, but my goal is and has always been to make sure every member of our
party has a safe environment in which to succeed. It seems I’ve not been successful in
that goal, and I will do better.
1d.
120. We used UDPipe for all of these tasks, as explained in supra note 28.
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victims, but are there any redditors from the other side of the story? What
were your motivations? Do you regret it?”'!

There, a team of psychology researchers mined the responses for both
content and emotion, much as here. Identifying shame, guilt, anger, and
depression, that team found strong correlations between anger and denial of
responsibility for the assault;'?? co-occurrence of shame and references to
“consent confusion and perpetrator alcohol abuse”;'* and a relationship
between guilt and reports of self-growth.'**

As those researchers note in a pair of articles, the particular cocktail of
denial, defense, and anger likely “reduces the likelihood of [the perpetrators]
modifying their behavior,”'** whereas the perpetrators’ “reports of self-
growth” combined with markers of guilt may be “a more adaptive response
to perpetration,”'?® and may open the door to change. We return to these
themes further below.

EINA3

B.  Cognition: Authenticity and Certainty

In addition to emotional expression, we observed markers of two
different cognitive processes in the statements. We first address authenticity
and deception, and then certainty and tentativeness.

To measure authenticity, and its opposite, deception, we used a
dictionary developed by the LIWC research team. As that team explains,
authentic and deceptive speech have different linguistic and stylistic
attributes. In general, deceptive language contains “(a) fewer self-references,
(b) more negative emotion words, and (c) fewer markers of cognitive
complexity.”'?” Self-references, through the use of first-person pronouns,
signal that the speaker is taking ownership over the speech, an attribute of
truth telling, as distinguished from liars’ tendency to dissociate from their

121. Brennan et al., supra note 33, at 397; Tracy N. Hipp, Alexandra L. Bellis, Bradley L.
Goodnight, Carolyn L. Brennan, Kevin M. Swartout & Sarah L. Cook, Justifying Sexual Assault:
Anonymous Perpetrators Speak Out Online, 7 PSYCH. VIOLENCE 82, 82 (2017).

122. Brennan et al., supra note 33, at 402.

123. Id. at 401.

124. Id. at 405.

125. Hipp et al.,, supra note 121, at 88 (“Some perpetrators of sexual violence may protect
themselves from shame or negative self-evaluation following an assault with cognitive distortions,
such as blaming the victim or minimizing the harm done to the victim, which in turn reduces the
likelihood of modifying their behavior.” (citation omitted)).

126. Brennan et al., supra note 33, at 405. As Wexler, Robbennolt, and Murphy point out, the
“key components” of restorative justice include both acknowledgement and responsibility-taking
as necessary predecessors to nonrepetition of the harmful act. Wexler et al., supra note 40, at 48,
72-77.

127. Matthew L. Newman, James W. Pennebaker, Diane S. Berry & Jane M. Richards, Lying
Words: Predicting Deception from Linguistic Styles, 29 PERSONALITY & SOC. PSYCH. BULL. 665,
666 (2003).
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fabrications.'?® A greater prevalence of negative emotion words, in turn, may
reveal the speakers’ underlying discomfort in lying.'” Finally, greater
cognitive complexity indicates that the speaker is drawing from a well of
authentic, real-life detail, rather than having to invent a narrative. For
instance, truth tellers are “likely to tell about what they did and what they did
not do,” as opposed to delivering a less complex falsehood."*

Here, an average of 60% of the statements’ language was marked as
authentic. Consistent with the LIWC authors’ explanation of the mechanics
of their tool, authenticity scores were highly correlated with a statement’s use
of first-person pronouns. Of course, the context in which these statements
were generated may pollute these results: public statements by an accused
person in response to accusations, by definition, likely contain many “I”
pronouns.

However, the distribution of authenticity scores across full admissions,
full denials, defenses, and apologies is interesting. The statements that
contain admissions register as slightly more authentic than those that do not;
statements with defenses score slightly lower than those without. Statements
with conditional apologies also score lower than statements with full
apologies. The largest difference is between statements with and without
denials: the authenticity scores of denial statements are almost 1.5 times
lower than those without denials.

Here again, it may be the inherent structure of denials that are generating
these results, rather than some extra level of deception practiced by deniers.
As shown above, denials co-occurred most frequently with anger, a negative
emotion word, and the LIWC tool tracks negative emotion word usage as one
component of its authenticity measure. For these reasons, authenticity
measures should be taken with a proverbial grain of salt.

A final cognitive process that we measured in the statements is the level
of certainty, versus tentativeness, that the accused expressed. As above,
certainty aligns more with denials than with admissions, and with statements
that contain no apology. This is consistent with intuition: deniers likely want
to broadcast as much certainty as possible, and so use declarative, definitive
language to eliminate any room for question or doubt. Statements with
defenses, in turn, score as more tentative than those without, likely because
defense language contains hedge words and modifiers of the type that appear
in LIWC’s tentativeness dictionary.'*!

128. Id. (collecting studies on fabrication and dissociation).

129. Id.

130. Id. at 666—67.

131. These include unknowing, the stem confus, dubious, doubt, question, seem, uncertain,
unclear, and unsure. PENNEBAKER ET AL., supra note 106.
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Thus, in sum, the statements were heavily populated by denial and
defenses. These responses by the accused were, in turn, angry, certain, and
intense. The next Part now turns from mining the statements’ language to
reckoning with their meaning. We investigate what the statements tell us
about the success of the #MeToo movement in holding individuals to account
and making broader structural change.

IV. The Individual and Structural Frames

This Essay uses two frames to assess the #MeToo movement’s success
as evidenced by the statements’ text: individual and structural. As described
above, the movement began as a series of public accusations of sexual
harassment, abuse, and misconduct against individual prominent people.'*?
As it has matured, the movement has also begun to take on the project of
structural change. As Masha Gessen describes it, #MeToo is shifting from
“being a movement aimed primarily at punishing individuals and start[ing]
to do its work on the institutions that have enabled them.”'*® Further, to
borrow an observation by Kate Manne, #MeToo scholars and advocates
“need to try to do justice in our theorizing to both agents and social structures,
and also to the complex ways in which they are intimately related.”'**

What, then, do the statements tell us about both individual and
institutional change?

A.  Individual

On the individual front, one might measure success in multiple ways.
Success might mean a head count of the number of prominent people who
have been fired, sued, prosecuted, or forced to resign as a result of #MeToo
claims. By that measure, the movement is certainly a failure, as the several
hundred people counted by various news outlets comes nowhere near
accounting for the 25 to 60% of women who report sexual harassment or
unwelcome sexual behavior at work, not to mention the higher rates of
harassment experienced by people of color and LGBT and gender
nonconforming workers.'*®

132. See supra note 12.

133. Masha Gessen, One Year of #MeToo: Punishing Individual Abusers Is Not the Same
as Justice, NEW YORKER (Oct. 10, 2018), https://www.newyorker.com/news/our-columnists/
one-year-of-metoo-punishing-individual-abusers-is-not-the-same-as-justice [https://perma.cc
/Q373-KHNC].

134. MANNE, supra note 81, at 74.

135. Chai R. Feldblum & Victoria A. Lipnic, Select Task Force on the Study of Harassment in
the Workplace, U.S EQUAL EMP. OPPORTUNITY COMM’N (2016), https://www.eeoc.gov/select-
task-force-study-harassment-workplace [https://perma.cc/A8GX-GUNG] (citing studies that found
that approximately 25% of women reported experiencing “sexual harassment” on the job, but
approximately 60% reported experiencing one or more specific types of unwelcome sexual behavior
at work); Schultz, supra note 11, at 25-28.
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Success on the individual front, then, might look less like a tally of
punishments meted out and more like a measure of individual growth. Of the
people who have been accused, has that experience changed their behavior?
Yet on the basis of the statements alone, we have no way of knowing whether
the accused are being honest in their denials, admissions, expressions of
outrage, and expressions of growth and change. We do not have access to any
ground truth (and we cannot rely fully on linguistic measures of authenticity).

However, even if we were to believe the full denials, and focus only on
the full admissions and defenses, it is notable that the most common
defense—subjectivity—objectivity—takes issue with the basic definition of
what counts as sexual harassment.

If growth requires, as Wexler, Robbennolt, and Murphy explain, first
acknowledgement and then responsibility-taking, then the statements do not
supply much evidence of individual-level progress.'*® Instead, the accused
and their accusers are still fighting about what sexual harassment means,
operating with divergent sets of legal and factual understandings. These
subjective—objective defenses, along with credibility accusations and
consent/welcomeness arguments, echo MacKinnon’s observation all too
neatly that, before #MeToo, “[c]omplaints were routinely passed off with
some version of ‘She isn’t credible’ or ‘She wanted it’ or ‘It was trivial.””'?’

Turning to the full denials, we assumed above for the sake of argument
that all were truthful. Yet we might also assume that at least some denials
were false, and that the accused did, in fact, do everything that the accuser
alleged, with no room for differing interpretations. Under this assumption,
the tenor of the full denials leaves little room for hope.

On the whole, the denials are angry, certain, and intense. As noted
above, this profile likely “reduces the likelihood of [the accused] modifying
their behavior,”"*® or—more modestly—of moving out of a position of denial
and into a position of recognition and understanding.

136. Wexler et al., supra note 40, at 72—77.

137. MacKinnon, supra note 26; see also Hipp et al., supra note 121, at 85 (noting in study of
Reddit posts by self-admitted perpetrators of sexual violence that “[m]en blamed their victims for
drinking too much, not saying ‘no’ clearly or loudly enough, and not physically resisting their
advances. . . . Respondents also blamed victims when the victim had flirted with them or had sex
with them previously”).

138. Hipp et al., supra note 121, at 88 (“Some perpetrators of sexual violence may protect
themselves from shame or negative self-evaluation following an assault with cognitive distortions,
such as blaming the victim or minimizing the harm done to the victim, which in turn reduces the
likelihood of modifying their behavior.” (citations omitted)).
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In sum, then, as Tristin Green points out, the individual frame may be a
source of disappointment for #MeToo activists, as the statements reveal a
discourse bogged down in divergent understandings, definitional arguments,
denial, and anger.'*’

B.  Structural

The picture is also relatively bleak on the structural front. Here, rather
than individual accountings and punishment, the goal is to change the culture
of “open secrets, toxic masculinity, and powerful people getting the benefit
of the doubt,” as one commentator describes it.'"*” The problem, as Catharine
MacKinnon identifies, is that “the more power a man has, the more sexual
access he can get away with compelling.”'*' As Kate Manne elaborates,
“[s]ome men, especially those with a high degree of privilege, seem to have
a sense of being owed by women in the coin of ... personal goods and
services,” including the sexual.'*?

But the structural problem is not just with egregious sexual acts by
powerful people. It is also, as Nevada state legislator Lucy Flores and
columnist Emma Gray write, in the “subtl[y] undermining” assumption that
people’s, especially women’s, bodies are available for seemingly harmless
hugging and cheek-kissing, comments and assessments.'*® As Gray
summarizes:

When you move through the world with the knowledge that you’ll
have to contend with even well-intentioned men violating your
boundaries, and you’ll have little recourse when they do, it’s
exhausting. These small indignities are difficult to talk about, so for
the most part, they go unnamed.'**

The challenge is thus to “deal[] with wrongdoing that has become
normalized.”'®

139. Green, supra note 10, at 167 (“Commentators and activists who are willing to work within
the individualized frame . . . are likely to be sorely disappointed in the efficacy of their efforts.”).

140. Joe Berkowitz, In a Post-Weinstein World, Louis CK’s Movie Is a Total Disaster, FAST
Co. (Oct. 20, 2017), https://www.fastcompany.com/40483261/in-a-post-weinstein-world-louis-
cks-movie-is-a-total-disaster [https://perma.cc/3AMWP-C84G].

141. MacKinnon, supra note 26.

142. MANNE, supra note 81, at 106.

143. See Emma Gray, There’s a Name for Joe Biden’s Behavior Toward Women, HUFFPOST
(Apr. 3, 2019, 12:32 PM), https://www.huffpost.com/entry/joe-biden-lucy-flores-benevolent-
sexism_n_5ca4bb26e4b0ed0d780f75da [https://perma.cc/2KQ5-TYG3] (noting that the “subtle
undermining” described by Professor Peter Glick “is a dynamic that Flores explicitly articulates in
her essay”). Manne also explores the conception of women as givers of “feminine-coded goods and
services” beyond their bodies, including “attention, affection, admiration, sympathy, sex, and
children (i.e., social, domestic, reproductive, and emotional labor); also mixed goods, such as safe
haven, nurture, security, soothing, and comfort.” MANNE, supra note 81, at 130.

144. Id.

145. Wexler et al., supra note 40, at 93.
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Further, the structural problem is not just about sex, but about sexism.'#
Vicki Schultz proposes that we think about sex-based harassment, rather than
sexual harassment, to capture experiences like Ellen Pao’s, the Silicon Valley
venture capitalist who experienced harassment in the form of a “thousand
paper cuts.”'*” As Schultz recounts, quoting Pao:

[Women] were often talked over and interrupted. When we were able
to get a word in, we were ignored. If someone liked our ideas, they
would repeat them and get credit.... Our annual performance
reviews cast us as poor team players when we tried to claim credit for
our work, and our reviewer lists were often stacked with people who
were biased against us. We weren’t invited to meetings, included on
emails, asked to interview candidates, selected for hiring committees.
We had the seats in the back of the room, the offices in the outer
reaches, the non-speaking roles at offsites and conferences.'**

As noted above, the 219 statements contain hints that some of the
accused may be reckoning with their role in perpetuating this set of broader
structural and cultural problems. Some statements even contain pledges of
remedial and forward-looking action, to reform workplace culture. New
Orleans chef and restauranteur John Besh, for example, states:

We have learned recently that a number of women in our company

feel that we have not had a clear mechanism in place to allow them to

voice concerns about receiving the respect they deserve on the job. I

want to assure all of our employees that if even a single person feels

this way, it is one person too many and that ends now. . . . [W]e now

recognize that, as a practical matter, we needed to do more than what

the law requires and we have revamped our training, education and

procedures accordingly.'*’

However, many statements, whether they contain admissions, denials,
defenses, or apologies, reinforce the accused’s power in ways both obvious
and subtle. This reinforcement includes the bolstering moves cataloged
above, in which the accused narrate their professional accomplishments, and
the attacks on accuser credibility. It also includes Jessica Clarke’s
observations about the accused’s claims to extraordinary procedural
protections,'™® and Catharine MacKinnon’s analysis of the accused’s
references to family as reinforcing their own value."’

146. Vicki Schultz, Reconceptualizing Sexual Harassment, Again, 128 YALE L.J.F. 24, 24
(2018).

147. Id. at 40.

148. Id. at 41 (quoting ELLEN PAO, RESET: MY FIGHT FOR INCLUSION AND LASTING CHANGE
129 (2017)) (alterations in original).

149. Anderson, supra note 118.

150. Clarke, supra note 85.

151. MacKinnon, supra note 26.
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The statements’ relentless first-person focus, too, subtly emphasizes the
centrality of the accused. As described above, the accused often refer to their
own subjective perception of their conduct as benign or harmless, without
acknowledging the possibility of another interpretation.'** This elevation of
the accused’s perspective is also evident in the statements that touch on
consent and welcomeness, where the accused fail to consider, or present a
misunderstanding of, the accuser’s position. When accused of making lewd
phone calls, groping, and exposing himself to eight female job applicants or
subordinates, for instance, Charlie Rose stated, in part, “I always felt that I
was pursuing shared feelings.”'>* Rose here substitutes his own unilateral
judgment (“T always felt”) for any inquiry into the women’s actual receptivity
to his behavior.

The statements’ language also reinforces the primacy of the accused.
The descriptive statistics in Part I(B) noted the heavy use of first-person
pronouns across the statements. Indeed, 42% of the statements begin with “I”
or “My” sentences, many of which describe the accused’s own feelings or
reactions to the allegations: “I am devastated ...”;"** “I am profoundly
disappointed . . .”;'> “I am deeply saddened . . .”;'*° “I am dismayed . . . .”""’

152. See, e.g., Bryan Anderson, California Senator Agrees to Discontinue ‘Fun-loving’ Noogie
Practices, SACRAMENTO BEE (Aug. 31, 2018, 5:23 PM), https://www.sacbee.com/news/politics-
government/capitol-alert/article217679765.html [https://perma.cc/UV46-SZAM] (“I am a fun-
loving individual who is guilty of occasional playfulness. . . . I apologize for giving a ‘noogie’ to
someone who requested a photo. It was done during a light-hearted moment with others present.
However, I will discontinue this innocent and gregarious behavior in the future.”).

153. Carmon & Brittain, supra note 61.

154. Pat Saperstein, Morgan Freeman Issues New Statement: ‘I Did Not Assault Women,’
VARIETY (May 25, 2018, 8:12 PM), https://variety.com/2018/film/news/morgan-freeman-apology-
statement-1202823269/ [https://perma.cc/9KAV-4AUY] (“I am devastated that 80 years of my life
is at risk of being undermined, in the blink of an eye, by Thursday’s media reports.”).

155. Laura Bradley, Jeffrey Tambor “Profoundly Disappointed” with Amazon Following
Transparent Firing [Updated], VANITY FAIR (Feb. 16,2018, 8:30 AM), https://www.vanityfair.com
/hollywood/2018/02/jeffrey-tambor-leaving-transparent-amazon-investigation-sexual-harassment
[https://perma.cc/FKKS5-B6LS8] (“I am profoundly disappointed in Amazon’s handling of these false
accusations against me.”).

156. New York City Ballet Terminates Zachary Catazaro and Amar Ramasar Following
Inappropriate Communications, ~BROADWAY WORLD (Sept. 15, 2018), https://
www.broadwayworld.com/article/New-Y ork-City-Ballet-Terminates-Zachary-Catazaro-and-Amar
-Ramasar-Following-Inappropriate-Communications-20180915  [https://perma.cc/Z9TR-VETL]
(“I am deeply saddened by New York City Ballet’s termination of my contract.”).

157. Liam Stack, Ryan Lizza Fired by The New Yorker Over Sexual Misconduct Allegation,
N.Y. TIMES (Dec. 11, 2017), https://www.nytimes.com/2017/12/11/business/ryan-lizza-sexual-
misconduct.html [https://perma.cc/39XR-4YMC] (“I am dismayed that The New Yorker has
decided to characterize a respectful relationship with a woman I dated as somehow inappropriate.”).
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Further, Figure 5 below shows the words and phrases that follow “I am.”
While apology words figure prominently, so do expressions of anger,
conviction, pride, self-satisfaction, and—tied for first—confidence. These “I
am” statements not only place the accused at the center of the #MeToo
narrative, but also underline the accused’s power and strength.

Figure 5: Words and Phrases Appearing After “I am” at Least Twice
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Thus, while the #MeToo movement may be shifting away from the
individual and toward the structural, the accused’s statements reveal the
tenacity of the power structures that the movement is attempting to topple,
embedded within the accused’s word choices, rhetorical moves, and
discursive choices.

Conclusion

This Essay uses both computational and manual qualitative text
analytics tools to study 219 public statements issued by people accused of
workplace sexual harassment as a result of the #MeToo movement. We find
that the statements contain more defenses and denials than admissions and
other responses, and that apologies appear in only one-third of statements.
We also find the denials and defenses to be angry, certain, and intense.

We then assess the #MeToo movement’s progress toward holding
individual perpetrators to account and bringing about larger structural
change. We find textual evidence in the statements of challenges on both
fronts: the accused and their accusers lack a shared understanding of what
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counts as sexual harassment law, and the language and structure of the
statements tends to reinforce the accused’s own centrality and power.

Though this picture may be bleak, it might also be viewed—more
positively—as a road map. The 219 statements provide a window into the
accused’s #MeToo understandings, and show the #MeToo movement where
work remains to be done.

Modestly, this work might be informative, designed to spread accurate
legal knowledge about concepts of consent and welcomeness, as well as due
process, where the accused seem to get it wrong. More ambitiously, this work
might also be definitional, moving toward a communal understanding of
acceptable workplace conduct informed by, but not limited to, sexual
harassment law’s definitions.

Finally, and most ambitiously of all, as Wexler, Robbennolt, and
Murphy suggest, this work could be transformative, where we overcome our
collective denial and normalization of sex-based and sexual harassment as a
feature of the workplace, and of society at large.'™® Legal scholar Joan
Williams and her co-authors see hints of this already, in what they label a
“norm cascade” as super-majorities of Americans now believe that sexual
harassment and assault are “important,” and “mainly reflect widespread
problems in society.”** The 219 statements both show us how far we still
have to go, and begin to show us some paths forward.

158. Wexler et al., supra note 40, at 99-101, 109.

159. Joan C. Williams, Jodi Short, Margot Brooks, Hilary Hardcastle, Tiffanie Ellis & Rayna
Saron, What's Reasonable Now? Sexual Harassment Law After the Norm Cascade, 2019 MICH. ST.
L. REV. 139, 142-43. Other recent work may hint at possible structural reforms. Shiu-Yik Au,
Andreanne Tremblay & Leyuan You, Times Up: Does Female Leadership Reduce Workplace
Sexual Harassment? 19, 21 (Aug. 4, 2020) (unpublished manuscript), https://ssrn.com
/abstract=3667087 [https://perma.cc/7A8K-EP7Q] (finding that “firms with a higher proportion of
women on the board of directors experience less sexual harassment. . . . [A]n increase of one female
director is associated with an 18.2% decrease in the sexual harassment rate” and finding similar
results for female CEOs and executives); Amelia Miazad, Sex, Power, and Corporate Governance,
54 U.C. DAviIs L. REV. (forthcoming 2020-2021) (manuscript at 16-26), https://ssrn.com
/abstract=3675968 [https://perma.cc/JSK8-TRMH] (surveying connections between corporate
board gender makeup, corporate policies, and corporate culture).
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Appendix A

Figure 6: Top Twenty Nouns by Number of Occurrences
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Figure 7: Top Twenty Adjectives by Number of Occurrences
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Figure 8: Top Twenty Verbs by Number of Occurrences, Excluding
Auxiliary Verbs'®
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Figure 9: Top Twenty Adverbs by Number of Occurrences
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160. AUX: Auxiliary, UNIVERSAL DEPENDENCIES, https://universaldependencies.org/u/pos/
AUX__.html [https://perma.cc/8VQZ-ZL6U] (“An auxiliary is a function word that accompanies the
lexical verb of a verb phrase and expresses grammatical distinctions not carried by the lexical verb,
such as person, number, tense, mood, aspect, voice or evidentiality.”; examples include “Aas (done);
is (doing); will (do)”).
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Figure 10: Top Twenty Adverb—Verb Phrases
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Appendix B

Texas Law Review

Table 4: Top Twenty Key Words

[Vol. 99:341

Defenses Full denials Full admissions | Other
Friedman False Problem Children
Issued Allegations Christine Forest

He’s Students Able Government
Newspaper Process Behavior Avoid
Used Claims Women Service
Months Investigation Hurt Sincerely
Times Due You’re Constituents
Recognize Claim Wasn’t Importantly
Hand Truth Feelings Protect
Uncomfortable | Campaign Thinking Deeply
Acknowledge Case Part Elected
Advances Never Caused Gotten

Ago Grill Thing Uber

Made Two That’s Services
Thought University Inappropriate Texas
Described Board Power Successful
Mr Support Admired Channel
Report Story Fault Apologize
Sexual Democratic Less Put
Movement Political Girlfriend House




