Notes

Arbitration Unbound: How the Yukos Oil
Decision Yields Uncertainty for International-
Investment Arbitration”

I. Introduction

Multilateral treaties are becoming a prominent method for enabling
international investments as globalization increases. However, negotiating
the provisions of a multilateral treaty is difficult because multiple countries
must agree on the terms while each seeks adequate protection for its own
affairs and each may have different priorities. One example of a multilateral
treaty signed by fifty-two nations is the Energy Charter Treaty (ECT). This
treaty facilitates energy investments in foreign countries by binding multiple
nations to the provisions of the treaty. With this collaborative agreement,
research and development in the energy industry across the world is possible.
International investments are necessary to keep up with the demand for
energy, and therefore a uniform law is crucial to handle any disputes that may
emerge.

A huge dispute arose under the ECT between an oil company and the
Russian Federation. This resulted in the largest arbitration in history with
$50 billion awarded to the oil company against Russia. Many celebrated the
tribunal’s award as a symbol that Russia’s unethical domination tactics would
not be tolerated, and the award gave investors assurance that international
arbitration would adequately protect them against expropriation. However,
Russia successfully appealed the award to a Dutch district court. In a
surprising opinion that was recently released, the court quashed the entire
arbitration award, claiming that the tribunal lacked jurisdiction to decide the
case despite the arbitration provision in the ECT.

This Note argues that the Dutch district court’s opinion leads to poor
policy in international law and will deter the effectiveness of international
arbitration in multilateral treaties. Whether the Dutch court was influenced
by Russian pressures or not, the result will chill future investments in energy
because investors cannot count on the protection that the arbitration provision
usually provides.

* | would like to thank Professors Robert G. Bone and Victor Ferreres Comella for their
guidance and instruction throughout the writing process. Thank you also to the entire staff of the
Texas Law Review—particularly David B. Goode and Vincent A. Recca—for all their hard work
while editing this Note. All remaining errors are mine alone.
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Il.  The Emergence of the Energy Charter Treaty

International law is “virtually exploding™ and, correspondingly, the
need for uniformity in laws and regulations is crucial. Multilateral treaties
deposited with the Secretary-General of the United Nations are the primary
source of international law.> Currently, over 550 multilateral treaties are
deposited with the Secretary-General.® Once a treaty is adopted, the
Secretary-General distributes certified true copies of the treaty for states to
sign.* Once a country consents to be bound by the terms of the multilateral
treaty, most commonly through a definitive signature, ratification,
acceptance or approval, or accession, it becomes a party to the treaty.® For
example, if the treaty determines that states provide signatures subject to
ratification, there is no time limit after signing within which a state must
ratify, but once ratified it is legally binding.® Some treaties also provide for
provisional application, which ceases upon a nation’s entry into force.’

One example of a multilateral treaty that requires ratification and
includes a provisional application is the ECT. The ECT entered into force in
1998 and “provides a multilateral framework for energy cooperation that is
unique under international law[,]... dealing specifically with inter-
governmental cooperation in the energy sector.”® The purpose of the treaty
is to promote sustainable development and energy security through open and
competitive energy markets, and to respect state sovereignty.® It is also
designed to address the increasing need for uniform rules in the energy
industry.’® Recent historical events played a large role in the initiation of the
ECT. The dissolution of the former Soviet Union in 1991 threatened energy
transit systems, and, therefore, stability was needed to promote future
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investments from Western nations in Russia.'* The Dutch Prime Minister
called for a pan-European Energy Charter to address the concerns of
investors seeking to invest in the former Soviet Union, leading to the
establishment of the European Energy Charter in 1991.* This Charter lacked
binding legal force, so the ECT was drafted and then signed in 1994.2* The
Treaty provides a dispute resolution mechanism, which increases confidence
by investors, ensures investment, strengthens the financial community, and
promotes international cooperation in a globalized economy.** As of today,
the ECT has been signed by fifty-two states, the European Union, and the
European Atomic Energy Community (EUROTOM)—thus, the signatories
consist mainly of European countries, Japan, and Australia, but notably not
the United States.™

The ECT is designed to encourage foreign investments by including
standard investment-protection provisions. These protections to the investor
include general, discrimination, and expropriation protections.'®
Additionally, the treaty includes freedom-of-transfer provisions and war and
civil-disturbance protections, and states that any disparities must be
construed in favor of the investor.!” The dispute-resolution mechanisms
under the ECT also favor investors because they establish the right to
arbitrate, rather than limiting investors to litigation in local courts.'®

A. The Necessity and Possibility of Broad Membership in the ECT

With fifty-two signatories, the ECT is the most expansive multilateral
investment treaty.’® However, multilateral treaties of any size are difficult to
implement and sustain. So when foreign investment increased dramatically
beginning in the late 1980s, the number of bilateral investment treaties (BITs)
also increased. Before 1989, approximately 400 BITs had been concluded,
but from 1990 to 2005, roughly 2,000 BITs were concluded.” One scholar
attributes this dramatic increase to the “victory of market ideology” and to
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Adoption by All Nations?, 44 INT’L LAw. 939, 954 (2010).
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the “loss of alternatives to foreign investment as a source of capital” because
of the debt crisis of the 1980s.?! These reasons transformed the prior hostility
towards foreign investments into a desire to attract it. This led to investment
provisions being included in multilateral treaties or trade agreements.?
Therefore, a multilateral agreement that would eliminate the need for
thousands of separate BITs is an attractive option. However, negotiating and
accepting such a multilateral agreement is not an easy task, and many failed
attempts have already been made. For example, the 1990s Multilateral
Agreement on Investment failed because even countries with identical
provisions in BITs could not agree on provisions in the multilateral
agreement.? Eventually, the parties abandoned negotiations.?* The ECT is
different in one crucial aspect—its focus is entirely on the energy sector
rather than a broad multilateral agreement encompassing multiple sectors.

As the population continues to grow, the demand for energy also grows.
Energy infrastructure investments are predicted to increase drastically: “to
keep up with development needs, around US$45 trillion may need to be
invested in the next 15 years.”?® Because of this explosion in energy demand,
uniform international law and protections in the energy sector are necessary
to promote investments and global cooperation in joint ventures for energy
development. Otherwise, countries will continue to separately protect their
own energy resources in BITs, limiting energy research and development.

While countries could continue negotiating joint ventures country by
country, a multilateral treaty would ensure that each country gets a fair
bargain. This global cooperation benefits the energy industry more than
others. For example, if two countries enter into a BIT, and investors from
those countries want to work with a third country that is not a party to that
BIT, the investors would not have adequate protection in the third country
and would likely not pursue further engagement. This detrimentally reduces
efficiency in research and development of energy technology.

Provisions designed to protect a country’s sovereignty over energy
resources are evident in the North American Free Trade Agreement
(NAFTA). In that agreement, Mexico insisted on protections to respect
energy principles manifested in its constitution and reserved the right to

21. Id. at 177-78.

22. Id. at 182.
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25. See supra notes 8-9 and accompanying text.
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control investments in almost all energy sectors.”’ Mexico’s restrictions
resulted in few options for foreign investors in the energy sector through
NAFTA.?®  Additionally, the United States’ BITs traditionally created
strategic exceptions for the energy industry, leaving a void in this investment
sector.’® For example, in a U.S. BIT with Argentina, “the United States
reserves the right to make or maintain limited exceptions to national
treatment in the following sectors: . . . energy and power production; . . . use
of land and natural resources.”®® This protocol places Argentina at a
disadvantage because the United States may deny national treatment to
Argentine investors after Argentina invested in energy, power, and natural
resources.*

Because of the gap that BITs left in the energy sector, the need for
unified energy investment options was abundant and, therefore, the ECT was
negotiated—to bind parties to fundamental norms in international energy
investments.*?

B. Major Provisions of the ECT

The provisions in the fifty articles of the ECT aim to reach the goal
stated in Article 2: to “establish[] a legal framework in order to promote long-
term cooperation in the energy field.”®® There are two main differences
between the ECT and traditional BITs: first, its provisions focus on the
characteristics of the energy sector, and second, it uses specific language
about rights or prohibitions rather than general language normally used in
BITs.* Some of the main provisions in the ECT are protections regard-
ing trade-related investments,® unfair competition,® expropriation,*
subrogation,®® transparency,* and compensation for losses.** Most notable

27. See North America Free Trade Agreement ann. 602.3, Dec. 17, 1992, 107 Stat. 2057, 32
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36. Id. at art. 6.

37. Id. atart. 13.

38. Id. at art. 15.

39. Id. at art. 20.
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for this Note, the ECT provides for settlement of dispute provisions between
an investor and a contracting party** and includes a provisional application.*?

C. Dispute Resolution Under the ECT

Dispute settlement is governed by Part V, Articles 26 through 28 of the
ECT.* Article 26 allows the investor party to submit its dispute to the courts
or tribunals in the country of the contracting party, or it can submit a dispute
based on a previously-agreed-upon procedure.** However, an investor party
will likely avoid bringing a claim to the local courts of the opposing party.
Therefore, the ECT also gives investors the right to arbitrate so they do not
have to “resort to local courts [,] which may fail to be neutral or [be] subject
to influence from the government.”45 Article 26 states that, with few
limitations, “each Contracting Party hereby gives its unconditional consent
to the submission of a dispute to international arbitration or conciliation in
accordance with the provisions of this Article.”* If the investor chooses to
submit the dispute to international arbitration, it must consent to submit the
dispute to either the International Centre for Settlement of Investment
Disputes (ICSID), an arbitrator or arbitration tribunal as established under
the United Nations Commission on International Trade Law (UNCITRAL),
or to a proceeding under the Arbitration Institute of the Stockholm Chamber
of Commerce.*” The tribunal that is established must decide the issues in
accordance with the ECT and the “applicable rules and principles of
international law.”*® The awards are binding upon the parties.*®

Another provision, which gave rise to much discussion and controversy,
is the Provisional Application of Treaty Obligations provision in Article 45
of the ECT. It states in relevant part “each signatory agrees to apply this
Treaty provisionally pending its entry into force for such signatory in
accordance with Article 44, to the extent that such provisional application is
not inconsistent with its constitution, laws or regulations.”®® Article 44 states
that the “[t]reaty shall enter into force on the ninetieth day after the date of
deposit of the thirtieth instrument of ratification, acceptance or approval
thereof, or of accession thereto, by a State.””* Basically, this means that
treaty obligations take effect even before a nation’s formal ratification or

41. Id. at art. 26.

42. 1d. at art. 45.

43. 1d. at art. 26-28.

44. 1d. at art. 26, para. 2.

45. Sussman, supra note 11, at 956.
46. Energy Charter Treaty, supra note 156, at art. 26, para. 3(a).
47. 1d. at art. 26, para. 4(a)—(c).

48. Id. at art. 26, para. 6.

49. Id. at art. 26, para. 8.

50. Id. at art. 45, para. 1.

51. Id. at art. 44, para. 1.
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accession to the treaty. Provisional applications are often used in situations
where implementing a treaty is urgent to the country, the treaty is certain to
obtain approval, or the negotiators wish to circumvent political obstacles to
approval ®> However, a state may choose to forego the provisional
application—Awrticle 45 states that “any signatory may, when signing, deliver
to the Depository a declaration that it is not able to accept provisional
application. The obligation contained in paragraph (1) shall not apply to a
signatory making such a declaration.”® Also, any signatory may terminate
its provisional application of the treaty by written notification.>* However,
the signatory remains obligated to apply Parts Il and V of the Treaty—
Investment Promotion and Protection, and Dispute Settlement—with respect
to any investments made in the state during the provisional application for
twenty years.™ At least, this was how parties and scholars interpreted the
treaty before the Yukos Oil case, discussed below.”® When a state
provisionally applies a treaty that has entered into force “the intention of the
State would generally be to ratify, approve, accept or accede to the treaty
once its domestic procedural requirements have been met.”®” The Russian
Federation was subject to the ECT under Article 45 because it signed the
Treaty in 1994 and began the ratification process in 1996, but ratification has
been postponed several times, and it did not register a declaration of
nonapplication.®®

I11.  Major Dispute Arising Under the ECT

Russia’s provisional application of the ECT led to the largest arbitration
award in history, against the Russian Federation in 2005.*° The immense
award was brought against the Russian Federation from three parallel
arbitrations for the expropriation of OAQO Yukos Oil Company (Yukos Oil):
Hulley Enterprises Limited (Cyprus) v. The Russian Federation,® Yukos

52. Andrew Michie, The Provisional Application of Arms Controls Treaties, 3 J. CONFLICT &
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INT’L L. 355, 356 (2007).
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EMORY INT’L L. REV. 727, 727 (2008).
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Universal Limited (Isle of Man) v. The Russian Federation,®* and Veteran
Petroleum Limited (Cyprus) v. The Russian Federation.®> The claimants
owned over 70% of Yukos Oil.® In its final awards on July 18, 2014, the
tribunal ordered Russia to pay over US$50 billion in compensation for the
expropriation of Yukos Qil®—this figure included damages for the value of
the claimants’ shares in Yukos Oil, the value of lost dividends, and interest
on both.®®

A. Background of the Yukos Oil Case

The majority shareholders of Yukos Qil brought this claim under the
ECT to conduct arbitration under UNCITRAL rules.®® Yukos Oil was
Russia’s largest company in the oil and gas sector and one of the most
successful oil and gas companies by market capitalization in the world.®’
What makes this arbitration even more interesting is that it was, and
continues to be, riddled with political overtones. The chairman of Yukos Oil
in the 1990s launched the company into success by adopting Western
technologies. Eventually, however, he “fell out of favor” with Russia’s
President Putin.®® The chairman was subsequently arrested in 2003 and
served ten years in jail on charges of tax fraud and embezzlement.®® There
are vast claims that the Russian government bankrupted the company with
punitive tax demands based on the chairman’s politics.”® Yukos Oil even
argued before the tribunal that Russia expropriated Yukos Oil’s assets by
“driving the company into bankruptcy through bogus tax claims in a vendetta

61. Yukos Universal Ltd. (Isle of Man) v. Russian Fed’n, Case No. AA 227, Final Award
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supra note 59, at 727 n.3; Martin Dietrich Brauch, Yukos v. Russia: Issues and Legal Reasoning
Behind US$50 Billion Awards, INv. TREATY NEWS (Int’l Inst. for Sustainable Dev., Winnipeg,
Can.), Sept. 2014, http://www.iisd.org/itn/wp-content/uploads/2014/09/
iisd_itn_yukos_sept_2014 1.pdf [https://perma.cc/VGT6-W5LQ].

63. Brauch, supra note 62.
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66. Focus Europe: The Arbitration Scorecard, AM. LAw. (June 1, 2007),
http://www.americanlawyer.com/id=900005482789/Focus-Europe-The-Arbitration-Scorecard
[https://perma.cc/DWX9-4KXC].

67. Yukos Universal, Case No. AA 227, para. 108(4).

68. Stanley Reed, Dutch Court Overturns $50 Billion Ruling Against Russia in Yukos Case,
N.Y. TIMES (Apr. 20, 2016), http://www.nytimes.com/2016/04/21/business/international/yukos-
russia-50-billion-ruling.html [https://perma.cc/38AT-JGQC].

69. Id.
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Revival, WALL STREET J. (Oct. 27, 2003), http://www.wsj.com/articles/SB106708186126770800
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businessmen were “driven into exile” because they interfered with politics).
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against [its] founder.””™ Eventually, Yukos Oil’s assets were nationalized
and acquired by two other Russian state-owned companies.’

The claimants alleged that Russia breached the ECT in its criminal
prosecutions against the company, tax reassessments, fines and asset freezes,
an annulment of a merger, and harassment of executives, among other
things.” According to the claimants, the Russian Federation’s acts breached
its obligations under Article 10(1) and Article 13(1) of the ECT as a
“deliberate and sustained effort to destroy Yukos, gain control over its assets
and eliminate [its Chairman] as a potential political opponent.””* Russia
argued that the ECT is not binding because Russia has not yet ratified it, even
though it had applied the ECT provisionally.” The provisional application
of the ECT applies as long as it is not in conflict with domestic law.”® When
Russia signed the Treaty, it did not declare that its domestic laws were in
conflict with the provisional application of the ECT.”” Therefore, the critical
issue in the arbitration was whether or not “the Russian Federation waived
its right to assert that provisional application conflicted with its domestic law
post-signature of the Treaty.”™

The tribunal’s interim awards ruling, rather than the final awards ruling,
issued on November 30, 2009, discussed the tribunal’s jurisdiction and
whether the provisional application applied to the Russian Federation.” The
tribunal held that the provisional application applies until sixty days after
Russia notifies the depository of its intent not to ratify the Treaty, and that
investments made during the provisional application period are protected
under the ECT for twenty years after the provisional application period
ends.?® Further, Russia’s argument that the provisional application provision
is inconsistent with its domestic law also failed. The tribunal held that “either
the entire Treaty is applied provisionally, or it is not applied provisionally at
all” and that the principle of the provisional application itself was consistent
with Russian law.®* To decide whether each and every provision of the

71. Focus Europe: The Arbitration Scorecard, supra note 62.

72. Brauch, supra note 62.

73. Yukos Universal, Case No. AA 227, at para. 108; Brauch, supra note 62.

74. Yukos Universal, Case No. AA 227, at para. 108.

75. Hulley Enters. Ltd. (Cyprus) v. Russian Fed’n, Case No. AA 226, Interim Award on
Jurisdiction and Admissibility, para. 247, (Perm. Ct. Arb. 2009), http://pcacases.com/
web/sendAttach/419 [https://perma.cc/QN2R-5JDB].

76. Energy Charter Treaty, supra note 156, at art. 45, para. 1.

77. Hulley Enters. Ltd., Case No. AA 226 at para. 247.

78. Morgan R. Davis, Comment, How Central Asia Was Won: A Revival of ““The Great Game,”
36 N.C.J. INT’L L. & COM. REG. 417, 466 (2011).

79. Hulley Enters. Ltd. (Cyprus) v. Russian Fed’n, Case No. AA 226, Interim Award on
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80. Id. at paras. 338-39.
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Treaty is consistent with domestic law would “run squarely . . . against the
grain of international law.”®? By finding in favor of Yukos Oil, the arbitration
tribunal sent “a signal to all member-states that provisional application of the
ECT is not without consequence.”®

In the final awards ruling, the tribunal discussed the Russian
Federation’s liability under Article 10(1) of the ECT—the fair and equitable
treatment standard—and Article 13(1) of the ECT—expropriation of
claimants’ investment in Yukos Oil.#* The tribunal held that the Russian
Federation indirectly expropriated Yukos Oil and therefore breached
Avrticle 13(1) and that it does not need to consider whether it also breached
Article 10 after deciding Russia already breached the ECT.8 The proper
compensation for a breach of Article 13 under the Treaty is the fair market
value of the Investment expropriated minus contributory negligence
amounts.®  As noted, the total award amounted to over US$50 billion.®’
Various scholars and investors have contemplated the reality of collecting
US$50 billion: some are optimistic that most of the award will be enforced
and collected in European jurisdictions within ten years, while others are
more skeptical.® However, there is no indication that Russia will voluntarily
pay the award.

Many, not just the Yukos Oil shareholders, celebrated this decision.
According to the head of Shearman & Sterling’s International Arbitration
Group, “this is a great day for the rule of law: a superpower like the Russian
Federation is held accountable for its violations of international law by an
independent arbitral tribunal of the highest possible caliber.”® The jubilation
of the award was not long-lasting.

B. Russian Withdrawal from the ECT

In 2009, Prime Minister Putin rejected Russia’s participation in the
Energy Charter Treaty, likely as a response to the Yukos Oil lawsuit.** The
Prime Minister terminated the provisional application of the ECT by stating
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83. Dauvis, supra note 778, at 465.
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[https://perma.cc/FHB5-B3GE].

90. Sussman, supra note 11, at 964-65.
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Russia’s intention not to become a contracting party to the ECT.* This
means that Russia intends not to ratify the Treaty. However, the Yukos QOil
tribunal found that Russia is bound to the whole treaty by the Treaty’s
provisional application clause and that the arbitration provisions remain in
force until 2029 for any investments prior to 2009.% Thus, the Treaty covers
Russia’s investments prior to 2009, but not investments made after 2009.%
Also, there is some controversy about whether Russia’s withdrawal from the
ECT is even possible.”* Interestingly, Russia continued participating in
Energy Charter meetings and events after it withdrew until July 18, 2014,
when the final decision of the Yukos Oil case was released.*

C. Initial Implications of the Yukos Qil Case and Russia’s Rejection of the
ECT

Since Russia’s withdrawal, some scholars ponder “whether without
Russia the ECT can be a vehicle for a meaningful future multilateral treaty”
and whether negotiations to alter the ECT to address Russia’s concerns are
possible.*®  Scholars are right to be concerned about Russia’s potential
withdrawal from the ECT. Russia is the world’s largest energy supplier; it
produces more gas than any other country and exports more oil than any other
country except Saudi Arabia.’” However, it seems that Russia’s withdrawal
will not have much of an impact on energy trade outside of Russia because
the ECT is still the only binding energy agreement. Also, Russia does not
want to step out of the energy investment arena completely; Russia is nhow
proposing a new Energy Charter to replace the ECT.® President Putin
proposed this new document to “de facto replace the Energy Charter,” but
this proposal is seen by many as a tactical move to justify Russia’s rejection
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of the ECT.*® The proposed document largely resembles the ECT, with only
a few changes.’® Overall, Russia takes issue with the current version of the
ECT, but is open to continuous participation in a treaty that binds nations in
international energy investments. But Russia’s involvement in battling the
enforcement of the arbitration that arose under the current energy treaty is far
from over.

IV. Annulment of the US$50 Billion Award by the Dutch District Court

President Putin is fighting the US$50 billion judgment against the
Russian Federation and having success. On April 20, 2016, the Hague
District Court annulled the tribunal’s decision in the Yukos Oil case—an
immense victory for Russia.’®* Although only the Dutch text is authoritative,
this Note will refer to the English translation of the Hague District Court’s
opinion. The Dutch District Court has jurisdiction to review the arbitration
award because The Hague was the seat of arbitration.'%?

A. Overview of the Court’s Decision

The court held that the tribunal lacked jurisdiction under the ECT to
make the decision because it was incompetent to take cognizance of the
claims and issue the ensuing award. Therefore, the court quashed and
reversed all three interim awards and corresponding final awards in the
Yukos Oil arbitration.**

The Russian Federation asked that the court quash the awards of the
Yukos Qil arbitration and based its claims on five grounds under the Dutch
Code of Civil Procedure that, according to the court, each lead to reversal of
the awards:

(1) a (absence of valid arbitration agreement), in connection with
which the Tribunal was not competent to take cognizance of and given
an award on the defendant’s claims; (2) ¢ (the Tribunal overstepped
its remit); (3)b (there were irregularities in the Tribunal’s
composition), ... ; (4)d (the Yukos Awards lack substantiation in
several critical aspects); (5) e (the Yukos Awards are contrary to
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Dutch . . . public policy and public morality, including in this case the
fundamental right of the Russian Federation to a fair trial), since the
Awards show the Tribunal’s partiality and biases.***

In analyzing the competence of the tribunal, the court looked at the
interpretation and requirements of Article 45 of the ECT, dealing with the
provisional application,'® in connection with Article 26 of the ECT,®
providing for arbitration.

1. The Court’s Analysis of Article 45.—The court rejected the tribunal’s
“all or nothing™ approach with regard to the phrase “to the extent that such
provisional application is not inconsistent with its constitution, laws or
regulations” of Article 45 (the “Limitation Clause”) in favor of the piecemeal
approach.’®” Therefore, it concluded that the Russian Federation was only
bound by the individual treaty provisions not contrary to Russian law—
meaning every provision must be analyzed independently for reconciliation
with domestic law. %

To reach this interpretation of Article 45, the court analyzed the word
“such” in the phrase “such provisional application” in context with Article
45(1) and 45(2)(c).**® Article 45(1) reads: “Each signatory agrees to apply
this Treaty provisionally pending its entry into force for such signatory in
accordance with Article 44, to the extent that such provisional application is
not inconsistent with its constitution, laws or regulations.”**°

Avrticle 45(2) states:

(a) Notwithstanding paragraph (1) any signatory may, when signing,
deliver to the Depository a declaration that it is not able to accept
provisional application. The obligation contained in paragraph (1)
shall not apply to a signatory making such a declaration. Any such
signatory may at any time withdraw that declaration by written
notification to the Depository.

(b) Neither a signatory which makes a declaration in accordance
with subparagraph (a) nor Investors of that signatory may claim the
benefits of provisional application under paragraph (1).

(c) Notwithstanding subparagraph (a), any signatory making a
declaration referred to in subparagraph (a) shall apply Part VII
provisionally pending the entry into force of the Treaty for such
signatory in accordance with Article 44, to the extent that such
provisional application is not inconsistent with its laws or regulations.
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The phrase in paragraphs 45(1) and 45(2)(c) are identical, except that
paragraph 1 includes “constitution” in the phrase “to the extent such
provisional application is not inconsistent with its constitution, laws, or
regulations” and paragraph 2(c) does not.*** The court rejected the tribunal’s
conclusion that “such provisional application” referencing “this Treaty”
clarifies that the provisional application applies to the Treaty as a whole.*?
Paragraph 2(c) clearly applies provisionally only to Part V11, as it references
in the text, whereas the tribunal treated the phrase in paragraph 1 as referring
to the whole Treaty. The court looked at the interaction between the two
paragraphs and concluded that the Limitation Clause means that the
provisional application depends on compatibility of individual treaty
provisions with domestic laws.*?

The court went on to analyze the defendants’ (the claimants in
arbitration) claim that Article 45(1) and (2) required Russia to submit a
declaration to not accept the provisional application, and it failed to do so.**
Although the court concluded that the issue could not be raised in the reversal
proceedings, it discussed the issue anyway to state that Article 45 does not
require any submission of a declaration to rely on the Limitation Clause.*®

2. The Court’s Analysis of Article 26.—Because the court decided that
only the provisions of the ECT that are consistent with Russian domestic law
bind the signatory, it analyzed whether Article 26—the Settlement of
Disputes Provision—was contrary to Russian law. The panel of arbiters
obtained jurisdiction based on the arbitral provision in Article 26, so if that
provision were void the tribunal would have lacked proper jurisdiction.

The defendants in the district court, the Yukos Qil shareholders, argued
that a provision of the ECT can only be incompatible with Russian law “if
the Treaty provision concerned is prohibited in national law ... T]here
cannot be incompatibility if Russian law does not expressly provide for the
treaty provision concerned.”*” The court disagreed with this narrow
interpretation of the Limitation Clause in Article 45—again, by focusing on
the phrase “to the extent that such provisional application is not inconsistent
with its constitution, laws or regulations.”™*® Rather, “the arbitral provision
contained in Article 26 is also contrary to Russian law if there is no legal
basis for such method of dispute settlement, or—when viewed in a wider
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perspective—if it does not harmonise with the legal system.”*'® The court
based its opinion in large part on expert reports provided by both parties
regarding relevant Russian laws.!?® The court examined provisions in
Russia’s Law on Foreign Investments and various other laws to conclude that
the arbitral provision is contrary to domestic Russian law.

The court analyzed Article 9 and Article 10 of the Russian Law on
Foreign Investments, both the 1991 and 1999 versions, because the tribunal
stated that its jurisdiction depended on those laws.’** The court held that
Acrticle 9 concerns civil law disputes arising from public law legal relations
between foreign investors and Russia, but that it favors proceedings before
the local Russian court.!?? Therefore, the provision did not offer an
independent legal basis for arbitration.'”® In another convoluted argument,
the court also stated that Article 10 of the Russian Law on Foreign
Investments did not provide an independent basis for arbitration under the
ECT because it only creates an option for arbitration, which is conditional on
arbitration provisions in treaties and federal law.*

The court then claimed that its holding regarding inconsistency with
local law “is not altered” by the Russian government’s remarks in its
memorandum for the intended ratification of the ECT.?® This explanatory
memorandum stated, in relevant part:

The provisions of the ECT are consistent with Russian legislation.

The legal regime of foreign investments envisaged under the ECT

is consistent with the provisions of the existing Law [. . .] on Foreign

Investment in [Russia], as well as with the amended version of the Law

currently being discussed in the State Duma. [sic]

[The regime of the ECT for foreign investments] does not require

the acknowledgment of any concessions or the adoption of any

amendments to the abovementioned Law. [sic]*?

Because the explanatory memorandum was primarily aimed at
prompting the Duma, the Russian Parliament, to ratify the ECT, and because
the parliament never ratified the ECT, it cannot be endorsed as the Russian
government’s views.’?” The court reasoned that these were very general
statements, that they did not address the specific provisions of the ECT, and
that the statements should be viewed with Parliament’s intent on whether to
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ratify in mind.*® Therefore, the arbitration clause of Article 26 has no legal
basis in Russian law, leading to the conclusion that it cannot be applied
provisionally.

3. The Court’s Limited Scope of the Provisional Application.—The court
then analyzed the tribunal’s decision that because Russia signed a treaty
containing a provisional application clause it consented to arbitration of
disputes. Because the court already held that the Limitation Clause is not
considered an “all or nothing” provision, it, concluded that the signatory does
not need to provisionally apply the arbitration if the application would be
contrary to its domestic laws.** Article 26 could not be provisionally applied
without ratification because the principle of separation of powers in the
Russian constitution necessitates that the Russian Parliament must ratify
treaties “that supplement or amend Russian law by adopting a federal law.”**°
The court again relied on experts to make its determination about Russia’s
constitution and the separation-of-powers doctrine within it to conclude that
the provisional application of the arbitration clause was incompatible with
the constitution.’® Because the provisional application of the arbitration
clause conflicts with Russian law, the Russian Parliament must ratify the
treaty for its provision to apply. The court’s final conclusion that “based only
on the signature of the ECT, the Russian Federation was not bound by the
provisional application of the arbitration regulations of Article 26 ECT” is
the reason that the tribunal “wrongly declared itself competent in the
Arbitration to take cognizance of the claims and issue the ensuing award.”*%?

V. Strengths and Weaknesses of the Dutch Court’s Analysis

The court’s decision has some positive qualities to it, but it has far more
holes in its reasoning. Its holding that the provisional application of the
Treaty applies to individual pieces, rather than to the whole Treaty, is
somewhat rational, but only if coupled with a notice requirement. However,
the explanation the court offers using textual and structural interpretations is
far from clear. The court’s analysis is extremely confusing (though that
might be based on quick or sloppy translations) and seems to be searching
for textual explanations to support a policy- (or politically) based
explanation. The court is establishing a protection for countries that only
provisionally apply the Treaty rather than fully ratify the Treaty to create a
difference between provisionally applying versus ratifying the Treaty. The
rationale seems to be as follows: allowing countries to apply the ECT
provisionally is only meaningful if the provisional application is piece by
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piece. Otherwise, there is no difference between provisional application and
ratification. While this would encourage more countries to provisionally
apply the Treaty while deciding whether or not to ratify it, this protection
needs to be coupled with notice to investors about which provisions are, or
more importantly are not, consistent with domestic law. The signatory
should be required to declare ex ante which parts of the Treaty, if any, it will
not apply provisionally because they are inconsistent with domestic law.

It is irrational that a country can sign the Treaty and later, when
convenient for the signatory and without prior notice to investors and other
countries: (1) reject the provisional application of the Treaty without first
filing a public declaration, and (2) argue piece by piece which provisions of
the ECT are contrary to domestic law ex post facto. First, the investor
presumably invested in a country in part because it was afforded the
protections of the arbitration provision and other provisions of the ECT. The
investors now are stripped of that protection because a signatory can
provisionally apply only pieces of the Treaty and because the signatory can
reject the provisional application of those pieces without notice to investors.
Certain investors may, with good reason, choose not to invest in a country
that they know has rejected the arbitration provision of the ECT. Therefore,
this should be disclosed and not sprung upon an investor after a dispute has
arisen.

The court’s unnecessary arguments on the issue regarding whether or
not the Treaty requires a declaration to withdraw from provisional application
are not convincing. The court bases its analysis on the fact that paragraph 2
of Article 45 begins with “notwithstanding,” severing it from paragraph 1,
and states that a signatory “may” deliver a declaration. The court found that
paragraph 2 does not contain a procedural rule requiring a declaration to
prevent the provisional application of the Treaty in paragraph 1.3 While
generally those terms would be dispositive of a discretionary choice to submit
a declaration, the defendants argued that “if Article 45 paragraph 1 ECT
would allow a Signatory to dodge provisional application at any given time
and with immediate effect, the detailed provisions of Article 45 paragraph 3
ECT would not have any effect.”*3* Article 45(3)(a) and (b) detail the
specific ramifications that occur as a result of a signatory’s termination of the
provisional application under 45(1)(a)—namely that the termination will take
effect sixty days after the Depository receives the notification, and that the
Treaty will remain effective for investments already made for twenty years
following the date of termination.’®*® To have a termination date from which
to measure twenty years and to determine how long the Treaty remains
effective, the signatory should be required to file a declaration. While the

133. Id. at para. 5.27.
134. Id. at para. 5.29.
135. Energy Charter Treaty, supra note 156, at art. 45, para. (3)(a)—(b).



118 Texas Law Review [Vol. 95:101

court placed great importance on the how paragraphs related to each other
when analyzing whether the Limitation Clause relates to the whole Treaty or
to individual parts, the court, in this analysis, dismisses the relations between
paragraphs and emphasizes textual arguments. The court must have
addressed this question for the sake of a potential appeal, but the arguments
are shaky.

Further, this dicta discussion outlining the reasons why a signatory does
not need to present a written declaration of termination to the Depository is
poor policy and cannot be reconciled with the court’s holding that the
provisional application refers to parts of the Treaty rather than the whole
Treaty. If the Limitation Clause in the provisional application applies to the
entire Treaty, as the tribunal held, then naturally no declaration is necessary
because the country would not sign if any part of the Treaty was contrary to
its laws. However, because the court held that the Limitation Clause refers
to individual parts of the Treaty, it certainly follows that a declaration is
necessary; otherwise no one would know which parts apply and which do
not. The Yukos Oil shareholders assumed that they were protected by the
arbitration provision in the ECT, but apparently they were not because Russia
argued that the provision was inconsistent with national laws. The court’s
arguments against the declaration are particularly frustrating because in 2009,
Russia made the “required” declaration when it terminated the provisional
application of the ECT by stating its intent not to become a party. By doing
s0, Russia conceded that an announcement is necessary. Yet, the court found
that the statement to withdraw is unnecessary, so Russia’s declaration meant
nothing. This will have a chilling effect on international investments because
investors will not be able to predict whether they are protected by the
arbitration provision or not—the court destroys the uniformity that the Treaty
and international law work toward.

Russia argued that by not ratifying the ECT, it was not bound by the
investment-protection provisions. This is an illogical and hypocritical
argument considering Russia pushed to ratify the Treaty and wanted to
circumvent its national parliament with the provisional application to gain
investments in the country.’® Because of Russia’s desire for inward
investments, it “used the possibility of the ECT provisional application and
repeatedly returned to the consideration of this issue at the level of the State
Duma.”™®" The State Duma is the lower house of the Federal Assembly, the
parliament of the Russian Federation.™®
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The explanatory memorandum provides reliable evidence that the
Russian government fought for the provisional application and ratification of
the Treaty.™®® The court makes a valid point that, because Parliament did not
ratify the Treaty, it could be inferred that the reason it did not ratify was that
the Treaty is contrary to domestic law. However, the court does not provide
the rationale behind the Russian Parliament’s refusal to ratify.**® The court
would have a stronger argument if it could show that the Parliament’s refusal
was based on incompatibility with national law, weakening the government’s
statements in the memorandum. Otherwise, the Russian government’s
statements about the Treaty’s compatibility with Russian law should be given
more deference—the Russian government should serve as an authority of
what is or is not contrary to domestic laws, especially in the face of
Parliament’s silence on the topic.

The piecemeal approach that the Hague District Court takes cultivates
the difficulties already present in international law and international
arbitration. This approach would allow every single country to dissect the
content of the ECT and choose what they like. This is totally contrary to the
essence of the Treaty. The purpose of the Treaty in the first place was to
establish a legal framework to promote long-term cooperation among
signatories, thereby creating international legal order and a level playing
field." The purpose of the arbitration provision before international
tribunals was to increase investors’ confidence, which would lead to
investment and economic growth.**> The court’s decision has demolished
these primary purposes of the ECT.

VI. Effects of This Decision on International Law

The effects of this decision have the potential to be far reaching.
However, the former Yukos Oil shareholders are definitely going to
challenge the decision. The shareholders immediately announced plans to
appeal to the controlling Dutch appellate court,*** and the lead counsel for
the Yukos Qil shareholders stated: “I am confident that today’s decision will
be reversed.”'* The arbitration and the district court case already had huge
political and global consequences, and the outcome of the inevitable appeal
will exacerbate these issues.
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The Yukos Oil shareholders have been fighting to enforce damages
around the world since the tribunal released the final opinion of the
arbitration. Each step of the appeal affects whether or not courts will enforce
the arbitration award. Over the past two years, the former shareholders have
begun enforcement proceedings in France, Belgium, Germany, the United
States, and the United Kingdom.}* Russia has been fighting each
enforcement attempt since the tribunal’s opinion, and will likely continue to
do so with more legal strength since the district court’s decision. In one case
in 2015, France seized four hundred million US dollars in Russian assets
carrying out the arbitration decision at the behest of the Yukos Oil
shareholders;'*® however, just prior to the release of the Dutch district court
opinion, a French court invalidated that seizure.*’ Enforcement proceedings
have also begun in Belgium and Austria, but Russia made clear it would
move to overturn those asset seizures, and “will continue to fight in every
court and every jurisdiction.”**® The Yukos Oil shareholders have announced
that despite the Dutch district court decision, they will continue efforts to
seize Russian assets.*® While it is up to the national courts to interpret the
rulings, Russia is adamant that the seizure of assets should now cease.™

The outcome of the appeal will be extremely significant and have large
implications for politics and future energy investment arbitration around the
world. At least when it comes to investments in Russia, the arbitration
provision that is meant to protect investors has lost its strength and
enforcement power. Without this, the protections investors seek are virtually
eliminated. If Russia is so powerful that other countries are frightened to
enforce the awards or to uphold arbitrations in general, then the protections
are worthless.

This Note does not intend to dive into the complexities of Russian
politics, but it seems feasible that Russia’s power and intimidation measures
could deter district court judges in other countries from enforcing awards and
asset seizures—particularly judges enforcing asset seizures in Eastern
European countries that are still at the mercy of Russia’s dominance.
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Notably, in 2015 after the seizure proceedings in France, Austria, and
Belgium, Russia threatened to retaliate against any European nations that
uphold Yukos Qil’s requests to seize Russian assets—the Russian Foreign
Minister stated that Russian entities will go to Russian courts asking to seize
the property owned by state-owned foreign companies.*!

Some reporters claim that the breakdown of Yukos Oil and the arrest of
its CEO in 2003 marked the period when the Russian government “began to
take back control of the country’s energy industry and sought to re-assert
itself internationally as a force to be reckoned with rather than a crumbling
post-communist shell.”**? The arbitration decision that was supposed to be
final and binding marked a triumph against Russian expropriation, but time
will soon tell how the Dutch district court’s decision and the inevitable appeal
will shape global politics and international arbitration.

VII. Conclusion

This district court case highlights what makes international arbitration,
and international law in general, extremely complicated and filled with
problems. If companies and nations want to conduct business internationally,
then a system for dispute resolution under uniform international law is
necessary. This applies in all areas of the law—from international
investments to international insolvency proceedings. A country has to know
what it is getting itself into when it signs a multilateral treaty, and a company
should know what it signs up for when it enters into an international contract,
each with international arbitration provisions. Not only has the Dutch district
court decision ignored principles of international law and gutted the primary
purposes of the ECT, it also has the potential to set an unfavorable precedent.
The protection that the arbitration provision served to investors has been
rendered meaningless, and the piece-by-piece approach to the application of
international law allows no room for predictability for the parties involved.
This decision will have a chilling effect on international investments in the
energy sector—exactly the opposite of the intended goal of the Energy
Charter Treaty.

—Lena U. Serhan
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